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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
AIKEN DIVISION

BradyKemp, llI, )
) Gril Action No.: 1:14-cv-04840-JMC
Raintiff, )
)
V. ) ORDER AND OPINION
)
United Parcel Service, Inc., )
)
Defendant. )

)

This matter is before the court pursuantite Motion for Summary Judgment (ECF No.
49) filed by Defendant United Parcel Services.I(fDefendant”). In accordance with 28 U.S.C.
8§ 636(b) and Local Civil Rule 73.02, D.S.C., thetterawas referred to United States Magistrate
Judge Kaymani D. West for a Report anecBmmendation (“Report”). On April 18, 2016, the
Magistrate Judge issued a@®et recommending that the cowgrant Defendant’s Motion for
Summary Judgment. (ECF No. 5®laintiff Brady Kemp,lll, (“Plaintiff”) filed Objections to
the Report, which are presently before this ta@@CF No. 60.) For the following reasons, this
court ACCEPTS the Magistrate Judge’Report (ECF No. 59) an€GRANTS Defendant’s
Motion for Summary Judgent with prejudice. (ECF No. 49)

. FACTUAL AND PROCEDURAL BACKGROUND

The facts as viewed in the light most favdeaio Plaintiff are disgssed in the Report and
Recommendation.SeeECF No. 59.) The court concludagon its own careful review of the
record, that the Magistrate Judge’s factsaimmation is accurate and incorporates it by
reference. The court will only reference herein facts pertinent to the analysis of Plaintiff's claims.
(ECF No. 60.)

Plaintiff is a sixty-three year old, Africanmerican male. (ECF No. 54 at 2.) Defendant
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is in the business of deliverimgackages around the world. (EGI6. 49-3 at 3 § 3.) “Packages

are delivered to and picked up from . . . [Defendant’s] customers in the familiar brown delivery
trucks, which are referred to as ‘package tars] the employees operating these package cars
are referred to as ‘Package Car Driverdd:. at § 4.) Defendant employélaintiff as a package

car driver responsible for making pick-ups ateliveries in the Barnwell area of Aiken, South
Carolina. (d. at 1 5;see alscECF No. 49-4 at 3 1 5.) “Thertas and conditions of [a] Package
Car Drivers’ employment [we]re governdy the Collective Bargaining Agreement (“CBA”)
between UPS and the . . . [Intetioaal Brotherhood of Tamsters].” (ECF No. 49-3 at5 { 11.)

In 1975, Plaintiff began working for Defendaas a package car driver in Augusta,
Georgia. (ECF No. 54-9 at 7:16-20.) In 1977, mii laterally transferred to Defendant’s
location in Aiken, South Carolina. Ifl. at 7:21-24.) For the lastvo to four years of his
employment with UPS, Plaintifian a delivery route in the Bawell, South Carolina regionld{
at 20:16-24.) During aignificant portion of hiscareer, approximately neand fifteen years,
Plaintiff was a union stward. His duties included protectitite rights of the union members on
hourly wages at UPS.Id, at 10:16-13:2.) He was the union steward at the time of his
termination.

Defendant issued Plaintiff his first wamg letter on Novembed8, 2010 because he
failed to follow protocol, and he missed a paakad@CF No. 59 at 8.) Similarly, on January 24,
2011, Plaintiff was issued a suspension letter forterdiailure to adhere to protocol incident
that occurred during a snowstornid.j. Plaintiff was issued a discharge letter for failure to
properly code a delivery on September 1, 2011. (EGFAN at 9.) Plaintiftontends that he did
not receive notice of the aforementioned Septem2011 infraction from Defendant via certified

mail. On April 11, 2012, Plaintiff failed to malka scheduled pickup. (ECF No. 59 at 10.) On



April 12, 2012, Ray Boulware (“Boulware”), the ldan Center Business Mager, disclosed to
Plaintiff that he would bessued a warning letter for thefriaction. (ECF No. 59 at 11.)
Boulware claims that he was unaware of Pl#istprior disciplinary tansgressions. (ECF No.
59 at 11) In fact, John Smaltz (“Smaltz”), Pldifi's On-Road Supervisor, had erroneously
drafted the warning letter that was sent to B@wke because Smaltz claims to have forgotten
Plaintiff's prior infractions. [d.) Later, Defendant’s Labor Partment notified Boulware and
Smaltz that Plaintiff was due a dischargeciebiased on the multiple previous infractiomd.)(

On April 16, 2012, Smaltz allegedly inform@thintiff and Union Sg¢ward Bill Sizemore
(“Sizemore”) that the warng letter had been issued in error and that it would be replaced with a
discharge letter. (ECF 59 at 11.) However, Sizemore teastlf that Smaltz advised Plaintiff
that the warning letter would be replaced withsuspension letter. (ECF No. 59 at 11-12.)
Further, Sizemore alleges thamaltz explained to Plaintiff €re had been a mistake, and he
would continue his employment under a olking suspension.” (ECF No. 59 at 12.)
Accordingly, Plaintiff accepted the suspension ahdse not to file a gnence. (ECF No. 59 at
12.)

On April 18, 2012, Defendant mailed Plaifitand the Union, a letter communicating
that Plaintiff's employment was being terminatedthe April 11, 2012 incident. (ECF No. 59 at
12.) Neither Plaintiff nor the Uon filed a grievance within thien (10) day peod required by
the Collective Bargaining Agreement (“CBA”). & No. 59 at 13.) Consequently, Defendant
finalized the termination on May 2, 2012. (ECF No. 59&) Plaintiff testifed that he was first
informed of his termination at aeating on May 7, 2012. (ECF No. 59 at 13.)

On May 14, 2012, Plaintiff attempted to appbk@l termination byifing a grievance and

he approached Smaltz to ges$ Bignature on the grievance for(BCF No. 59 at 13-14.) Smaltz



instructed Plaintiff to seek Bowhre’s signature, but Boulware wast in that day(ECF No. 59
at 14.) Plaintiff submitted his grievance twenty-8) days after Defendant issued its discharge
letter. (ECF No. 59 at 14.) Ultimately, after a Ielevel panel hearing determined that Plaintiff's
appeal was untimely, a review panel in Baltimdvlaryland upheld the decision by Defendant to
terminate Plaintiff. (ECF No. 59 at 15.)
1. JURISDICTION

This court has jurisdiction over Plaintiff'stlé VII claims via 28 U.S.C. § 1331, as they
arise under a law of the United States, and aisal2 U.S.C. 8§ 2000e-5(f)(3), which empowers
district courts to heatlaims brought under Title VII.

1. LEGAL STANDARD

The Magistrate Judge’s Report is made in accordance with 28 U.S.C. § 636(b)(1) and
Local Civil Rule 73.02 for the District of Soutbarolina. The Magistrate Judge makes only a
recommendation to this court. Thecommendation has nogsumptive weightMatthews v.
Weber 423 U.S. 261, 270-71 (1976). The responsibtiitynake a final determination remains
with this court.See id.This court is charged with makingde novodetermination of those
portions of the Report to whictpecific objections are madendathe court may “accept, reject,
or modify, in whole or in part,” the Magrsite Judge’s recommendati or recommit the matter
with instructions.” See28 U.S.C. § 636 (b)(1). Objeotis to a Report and Recommendation
must specifically identify portions of the Repao which the party objects, and the basis for
those objections. Fed. R. Civ. P2(b). In this case, Plaintiff timely filed objections to the
Report. (ECF No. 60).

Summary judgment should be granted “ietmovant shows that there is no genuine

dispute as to any material fact[,] and the movant is entitlpitpnent as a matter of law.” Fed.



R. Civ. P. 56(a). A fact is “material” if proaff its existence or non-estence would affect the
disposition of the case undthe applicable lawAnderson v. Liberty Lobby, Inely7 U.S. 242,
248-49 (1986). A genuine questionrohterial fact exists where,taf reviewing the record as a
whole, the court finds thah reasonable jury could retura verdict for the non-moving
party.Newport News Holdings Corp. v. Virtual City Visi@®0 F.3d 423, 434 (4th Cir. 2011).

In ruling on a motion for summgajudgment, a court must view the evidence in the light
most favorable to the non-moving pamerini Corp. v. Perini Constr., Inc915 F.2d 121, 123-
24 (4th Cir. 1990). The non-moving party may nppose a motion for sunary judgment with
mere allegations or denials of the movant’s gieg, but instead must “sé&brth specific facts”
demonstrating a genuine issue for trial. Fed. R. Civ. P. 5e)Celotex Corp. v. Catre#77
U.S. 317, 324 (1986Anderson v. Liberty Lobby, Inely7 U.S. 242, 252 (19863healy v.
Winston,929 F.2d 1009, 1012 (4th Cir. 1994l that is required ighat “sufficient evidence
supporting the claimed factual dispute be showndaire a jury or judge toesolve the parties’
differing versions of the truth at trialAnderson477 U.S. at 249. “Mere unsupported
speculation . . . is not enough tdekt a summary judgment motiorEhnis v. Nat'l Ass'n of Bus.
& Educ. Radio, Inc.53 F.3d 55, 62 (4th Cir. 1995).

IV.ANALYSIS

Plaintiff objects to the Magistrate JudgeReport (ECF No59) in two areas.First,
Plaintiff claims that he has proven pretext witgaed to the Title VII race discrimination claim.
(ECF No. 60 at 4.) Second, Plaintiff claims that he has shown sufficient causation related to the

retaliation claim. (EF No. 60 at 7.)

! The court observes that Plaintiff does not objethe Magistrate’s finding that Plaintiff set out
a prima facie case of race discrimination and a @iffexie case of Title Mretaliation. (ECF No.
60 at 3.)



A. Plaintiff's Title VIl Race Discrimination Claim

Title VII makes it unlawful for an employer “toifaor refuse to hire or to discharge any
individual or otherwise discriminate agairesty individual with respect to his compensation,
terms, conditions, or privileges of employment, beeanf such individual’s race, color, religion,
sex, or national origin . . . .” 42 U.S.C. § 20(J@)(1). A plaintiff can establish a claim of
discrimination under Title VII in one of two waysither by directly showing that discrimination
motivated the employment deasi or, by relying orthe indirect, burden-shifting method set
forth in McDonnell Douglas Corp. v. Gregdl1l U.S. 792, 802 (1973Rursuant to this burden-
shifting framework, the plaintiff first estabhes a prima facie case of discriminatibterritt v.
Old Dominion Freight601 F.3d 289, 294 (4th Cir. 2010).

Absent direct evidence, the elements gfrina facie case of sicrimination under Title
VIl are: (1) membership in a protected claé®) satisfactory job p&rmance; (3) adverse
employment action; and (4) different treatmé&am similarly situated employees outside the
protected class or evidengéving rise to an inferemcof unlawful discriminationColeman v.
Md. Ct. App. 626 F.3d 187, 190 (4th Cir. 201@ason v. S.C. State Ports AyutG/A No. 2:11-
2241-RMG-BM, 2014 WL 588031, at *4 (D.S.C.nJa7, 2014) (citations omitted). “The
employer may then rebut the prima facieecésy showing that there was a legitimate non-
discriminatory reason for the adge action, after which the burderifghback to the plaintiff to
show that those reasons are pretextudhainmett v. S.C. Dep’t of Health & Envtl. ContrGl/A
No. 3:10-932-MBS-SVH, 2013 WL 1316440, & (D.S.C. Jan. 25, 2013) (citingiamond v.
Colonial Life & Acc. Ins. C9416 F.3d 310, 318 (4th Cir. 2005)).

I. Defendant’s proffered, non-discriminatoryason for Plaintiff's termination is
sufficient.

Upon her review, the Magistrate Judge correftilynd that Defendarsatisfied its burden



of production outlined in thévicDonnell Douglastest by asserting the missed pick-up by
Plaintiff, combined with prior infractions, ass reason for termiti@mn. (ECF No. 59 at 27.)
Moreover, the Magistrate Judge was not peatedathat Defendant’s reasons for terminating
Plaintiff “were not the true reasons.” (ECF No. 59 at 27 (ci&ng.O.C. v. Sears Roebuck &
Co,, 243 F.3d 846, 852 (4th Cir. 2001)).)

il. Plaintiff failed to provahat Defendant’s profferedhion-discriminatory reason for
terminating the Plaintiffvas, in fact, pretext.

In order to survive Defendant’s Motion for Summary Judgment, Plaintiff has to come
forward with sufficient evidence to demonstréiat the legitimate reason offered by Defendant
was not its true reason, but wapratext for discrimination. “Théocus of a pretext inquiry is
whether the employer’s stated reason was honestwhether it was accurate, wise, or well-
considered.’/Anderson v. Ziehm Imaging, In€/A No. 7:09-02574-JMC, 2011 WL 1374794, at
*5 (D.S.C. Apr. 12, 2011) (citingtewart v. Hendersor207 F.3d 374, 376 (7th Cir. 2000)).
“The ultimate question is whether the employgentionally discriminated, and proof that the
employer’s proffered reason is unpersuasivegvan obviously contrived, does not necessarily
establish that [plaintiff's] proffered reason .is .correct[;] [i]t is notenough to disbelieve the
[employer].” Love-Lane v. Martin 355 F.3d 766, 788 (4th Cir. 2004) (quotiipeves V.
Sanderson Plumbing Prods., In&30 U.S. 133, 146-47 (2000)) @nbal citations omitted).
Rather, Plaintiff must demonsteathat a reasonable jury couldelieve [his] explanation of
intentional race discriminationldl.

Plaintiff objects to the Magisdte Judge’s finding that sunamy judgment is appropriate
because he argues that the Magist Judge erroneously failed fiad pretext. Plaintiff asserts
that the Magistrate Judge “incorrectly diswedpd the significance dPlaintiff’'s arguments

surrounding the Defendant’s disexd of its own policies and predures concerning its racially



discriminatory and pretextual temmation of Plaintiff.” (ECF No.60 at 4.) In spport of this

argument, Plaintiff asserts:
Had the Defendant followed its own polisiand proceduresgarding Plaintiff's
termination, he would not have been teratéd as Plaintiff héhthe right to both
progressive discipline and tble a grievance. As wa stated in Plaintiff's
Memorandum, Plaintiff's discipline vga upgraded after he had lost the
opportunity to utilize the CBA and grieves termination. This was a punishment
unique to himself that his similarlyitsated Caucasian counterparts were not
subjected to as even Defendant’s omanagement witness, Mr. Smaltz, who
Plaintiff previously complained to ofacism and who fjected Plaintiff's
grievance form, indicated that Plaffitwas the only employee whose grievance
form he had ever rejected while, at the same time, acknowledging that the CBA
required management to accept griemeaforms from employees no matter the
circumstances. (ECF 54, page 22). Téxplanation reeks of pretext as Smaltz

regularly accepted the grievances ofiRtiff's similarly situated Caucasian
colleagues.

(ECF No. 60 at 5.) Plaintiff further asserts thplt is the Defendant’'sdisregard of its own
policies and procedures regargi Plaintiff's termination whichserves to aid in dismantling
Defendant’'s argument that its termimatiof Plaintiff wasnot pretextual.” Id. at 4.) In this
regard, Plaintiff argues that his explanationnténtional discrimination “should be submitted to
a jury as Plaintiff has shown sufficient evidencatthis termination was racially discriminatory
to survive Summary Judgment.fd()

The court observes that the predominant themi&aintiff's race discrimination claim is
that his representation of empéms as a steward involving racmahtters created an animus that
led to his termination. In support of this argumétaintiff points to thre specific istances: (1)
“Defendant intentionallygnored the progressive discipliggpolicy for the purpose of creating a
reason to pretextually terminate his employrmé€BCF No. 54 at 22)(2) Defendant failed to
provide Plaintiff with ndice of his terminationld.); and (3) Smaltz refused to sign Plaintiff's
grievance form on May 14, 201Rl().

First, Plaintiff claims that Defendant intentionally ignored its disciplinary process to



create a reason for terminating him. The disciplinary process outlined in the CBA is as follows:
“[T]he Employer shall not discharge nemspend any employee without just cause
but in respect to discharge or suspensioall give at least one warning notice of
a complaint against such employee toehgployee, in writing, and a copy of the
same to the Union . . . . [W]arning notices or file write-ups beyond the nine (9)
month period [are not] considered in the grievance procedure.. . . [A]lppeal from
discharge, suspension or warning notice must be taken within ten (10) days by

written notice and a decision reached withiirty (30) days from the date of
discharge, suspension or warning notice.

(ECF No. 69-3 at 2 1 1, 2, 4.) Defendant isskéaintiff a warning letter for failing to follow
proper protocol, which resulted in a misseatigage, on November 18, 2010. (ECF No. 59 at 8.)
On January 24, 2011, Plaintiff was issued a suspanetter for another failure to adhere to
protocol incident. Id.) Plaintiff claimed that he was notldowhat procedure to follow during a
snowstorm, which caused hesror in coding packagesld() Yet, there is no evidence in the
record that Plaintiff filed a grievance form afteceiving this first warning letter or this first
suspension letter. Moreover, Plaintiff was issuetisaharge letter for faire to properly code a
delivery on September 1, 2011. (ECF No. 59 at 9reHPBlaintiff did file a grievance, but he
asserts there was no further tten notice or decision taken by Defendant within thirty days.
(ECF No. 59 at 10.) Plaintiff simultaneouslyntends that he did not receive notice of
aforementioned September 2011 infraction fronfieDdant via certified mail; instead, Defendant
told him that his employment was terminatedMay 7, 2012. After learning of his discharge,
Plaintiff alleges that Smaltzefused to sign the grievanceroon May 14, 2012, and this action,
in and of itself, is evidence of pretext becathse CBA requires managers to accept grievances.
(ECF No. 54 at 22.)

It is the above-mentioned conduct by Defendaat Blaintiff asserts establishes pretext.
Upon review, the court finds thBfaintiff has offered no evidend¢e show that the Defendant’s

deviation from CBA policies was becsiof his race. In fact, Plaifi admits that he missed the



pickup on April 11, 2012 (ECF &N 59 at 12) and admits the saspion letter he received in
January 2011 regarding the codiegor during the snowstorns correct. (ECF No. 49-1 at
17:12-16.) These admissions lend themselvgw@sf of disciplinary itent by the Defendant
instead of race-motivations. Moreover, Plaintéktified that he acted as a union steward for
approximately ten (10) to fiftee(ll5) years. (ECF No. 49-1 at13-15.) Again, the fact that
Plaintiff held this position for an extendedripel of time with no issues, suggests that his
termination was not motivated by his stewardship position. The court finds it unconvincing that
Plaintiffs many years acting asnion steward finally trigged Defendant to institute
disciplinary actions.

Even if Plaintiff established &t the Defendant’s reason for terminating him is false, there
is no evidence that discrimination was tkal reason. Plairificontends that:

The September 2011 disciplinary actishould not have been on Plaintiff's

record at the time of his terminatidsecause he had successfully and timely

grieved the September 2011 action. Haal$eptember 2011 action been removed

from Plaintiff's record as it should fi@ been according to the CBA, Plaintiff

would have had a completely clean netat the time of the April 2012 missed

pickup because all othersdiplinary actions were asitle of the nine month

window and would have rolled off of PHiff's record as required by the CBA.
(ECF No. 54 at 21-22.) While Plaintiff allegehat the deviation from procedure was “a
punishment, unique to [Plaintiff,] that his sinmlia situated Caucasian counterparts were not
subject to,” Plaintiff offers no evidence that Sma#jected his grievance because of his race. In
fact, Smaltz testified that hdid not do so because he was un@anaf Plaintiff's employment
status at the time of his involwent in Plaintiff's dischargdECF No. 54-11 at 4:5-18, 5.)

Thus, Plaintiff's pretext argument does notabish that discrimination was the real

reason for his termination. Merely claiming tllaére are procedural deviations, no matter how

suspicious the deviations may be, is anbugh evidence to support discriminatiéddison v.

10



CMH Homes, InG.47 F. Supp. 3d 404, 421-22 (D.S.C. 2014) (“[Clourts have generally
recognized that an employer’s unfair deviation fritcgrown termination pr@edures or its failure

to adhere to common notions of fairness in teatam is not probative adiscriminatory intent

and cannot show pretext.”). Therefore, tloeurt agrees with the Magistrate Judge’s
recommendation that summarydgment regarding Plaintiffsace discrimination claim is
appropriate.

In summary, this court agrees with the Magite Judge’s finding that the “reason to be
considered at this stage woudd the substantive reason giventfte termination.” (ECF No. 59
at 28.) The court further agreesth the Magistrate Judge thBlaintiff offers no evidence to
suggest that Defendant’s stdo#tive reason for terminating him was related to his rdio@nez
v. Mary Washington Coll.57 F.3d 369, 378 (4th €Ci1995) (“[T]o estalsh that a proffered
reason for the challenged action was pretextdfscrimination, the plaifff must prove ‘both
that the reason was false, and that discration was the real reas for the challenged
conduct.”) (citation omitted).Therefore, this court finds thaummary judgment is appropriate
for Plaintiff’s Title VIl race discrimination claim.

B. Plaintiff's Title VIl Retaliation Claim

Plaintiff objects to the Report and alleges tbafendant terminated his employment in
violation of Title VIl because heras widely known to vocallgppose race discrimination. (ECF
No. 60 at 8.)

Title VIl prohibits employers from interfering with an employee’s efforts to secure
enforcement of Title VII's guaranteeBurlington N. & Santa Fe Ry. Co. v. Whi&18 U.S. 53,

63 (2006). Thus, employers are prohibited froking discriminatory action towards a plaintiff

who opposes an unlawful employment practiceparticipates in alitle VIl proceeding. 42

11



U.S.C. § 2000d-3(a). A platiff may establish a prima facie @asef retaliatiorby demonstrating

that “(1) he engaged in a peated activity, (2) the employer acted adversely against him, and (3)
there was a causal connection between the peatemttivity and the asserted adverse action.”
Hoyle v. Freightliner, LLC650 F.3d 321, 337 (4th Cir. 2011). After an employee establishes a
prima facie case of retaliation, the employer instahe burden to demnstrate a legitimate,
nondiscriminatory reason for the adverse employment achwmbonnel Douglas Corp. v.
Green 411 U.S. 792, 802 (1973). If the employer csatisfy the burden of articulating a
legitimate, nondiscriminatory reas for the action, then the burdshifts back to the employee

to show that the articulated reasorsveatually a pretext for discriminatiolal. at 804.

1. Prima Facie Case

Plaintiff argues that the Magjrate Judge erred in “recomnakng that Plaintiff has failed
to meet the causation element of the prima facie tasTitle VIl Retaliation . . . .” (ECF No.

60 at 7.) In support of this gument, Plaintiff asserts thatetiMagistrate Judge only “gives
weight to Defendant’s version of events whitompletely disregarding the applicable legal
requirement to construe all genuine issues nudterial fact in favor of Plaintiff.” 1¢.)
Accordingly, the court review$laintiff's objections to the Mgistrate Judge’s “causation”
findings in the Repo#.

The Fourth Circuit Court of Appeals has held that “very little evidence of a causal
connection is required to establish a priraaié case” and the closeness in time between the
protected activity and an employer's adversepleyment action is sufficient to satisfy the
causation element of a prinfcie retaliation caseSee, e.g., Tinsley First Union Nat’l Bank

155 F.3d 435, 443 (4th Cir. 1998)illiams v. Cerberonics, Inc871 F.2d 452 (4th Cir. 1989)

> The court observes that thdagistrate Judge found thatetHfirst (engaging in protected
activity) and second (adverse employment actioanehts of a retaliation claim are met. (ECF
No. 59 at 36.)

12



(holding three-month time period between proteeetvity and termination sufficient to satisfy
the causation element of thampa facie case of retaliationiarter v. Bal|l 33 F.3d 450 (4th Cir.
1994) (finding causal link betwediting of retaliation complaints and the plaintiff’'s demotion
five months later).

In this case, Plaintiff argues that his pro¢ecactivity as steward of representing Ricky
Smith, Charles Devine, Damien Roberts, and Mealing “in race-related” matters in 2012
contributed to his terminatian May of 2012. (ECF Nos. 54-8 At 4 & 54 ak8.) Based on the
foregoing, the court is persuaded that the feantins temporal proximity between Plaintiff's
representation of thesedividuals and his termination satedithe causation element of a prima
facie case of retaliation.

2. Pretext

The Magistrate Judge found that even if iRtiéfi established a prima facie case, summary
judgment is appropriate regarding the retadiattlaim because Defendant has ample evidence of
a legitimate, nondiscriminatory reason for terminating Plaintiff's employment. (ECF No. 59 at
39.) Plaintiff asserts that he has presentedh lolitect and circumstaéial evidence to prove
Defendant had knowledge of his protected actiatd Defendant’s deviation from standard
policies and procedures satisfies thetext requirement. (ECF No. 60 at 9.)

As the Report notes, Plaintiffiust “establish that the employer’s reason was false and
that retaliation was the real reason for the challenged conductip]'adher words, to ‘show that
the harm would not have occurred in the abseneetloét is, but-for — the defendant’s conduct.”
(ECF No. 59 at 39-40 (citinBeeves v. Sanderson Plumbing Prods., B®20 U.S. 133, 143).)

The Magistrate Judge found tH&laintiff's pretext argumenis essentially a rehash of

his pretext argument discussdibge in connection withis discrimination claim.” (ECF No. 59

13



at 40.) Plaintiff objects and alleges that Defendant's deviation fecemain policies and
procedures is “strongly indicagvthat Defendant’s proffered reams for terminating Plaintiff's
employment is but a pretext for unlawful retabat” (ECF No. 60 at 9.) However, as the court
notes above, Plaintiff representechployees of different races avas fifteen years as a union
steward. Moreover, Plaintiff undaines his position with téshony that both African-American
and White package car drivers missed pipls-and did not receive discharge notit@sCF No.
49-1 at 37:189:19-40:200:22.) ThuRlaintiff's claim that “[b]ut for Plaintiff's race and his
consistent complaints of racial discriminatiahthe Aiken Center, Defendant would not have
disciplined Plaintiff and ultimately terminatedis employment” (ECF No. 54 at 31) is
insufficient to establish claim of retaliation.

The court is further not convinced that Ptfis allegation of a deviation from business
practices demonstrates the falsity of Defertda legitimate, nondiscriminatory reason for
terminating his employment. In this regardaiRtiff offers no substantive evidence that the
dubious disciplinary procedures of Defendant wagposefully done to terminate him. Even so,
this court is not in a position to reviewettadministrative practices of the Defendabée
DeJarnette v. Corning Inc.133 F.3d 293, 298-99 (4th Cir. 1998) (“While reviewing the
employer's articulated reasons for discharge aaedhthintiff's refutation thereof, we must keep
in mind that ‘Title VII is not avehicle for substituting the judgmeof a court for that of the
employer.’ Particularly, this court ‘does not sit as a kind of super-personnel department weighing

the prudence of employment decisions.”) (inteéwitations omitted). Therefore, the court agrees

with the Magistrate Judge’s recommendation that summary judgment is appropriate as to

3 In supporting his contention that he was fileelcause of his race, Plaintiff identified the
following package car drivers who were “untouched” even though they committed the same
offense as Plaintiff: Tim Babb (ie), Doug Cowart (White), Keén McClellan (White), Carlos

Ray (Black), Jason Steel (White), Damian Raoin (Black), Ricky SmitliBlack), and Wyman
Brown (Black).

14



Plaintiff's retaliation claim. (ECF No. 59 at 40.)
V.CONCLUSION

For the aforementioned reasons, the cA@CEPTS the Magistrate Judge’s Report and
Recommendation (ECF No. 59) a®@RANTS Defendant’'s Motion for Summary Judgment
(ECF No. 49) with prejudice.

IT 1SSO ORDERED.

. ’
3. Mechotle. CR LSS
United States District Judge

September 30, 2016
Columbia, South Carolina
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