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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
AIKEN DIVISION

Robert K. Besley, Jr., on behalf of ) Civil Action No. 1:15-cv-01511-JMC
himself and all othersimilarly situated, )
)
Haintiff, )
V. ) ORDER AND OPINION
)

FCA US, LLC f/k/a Chrysler Group, LLC, )

)
Defendant. )

)

Plaintiff Robert K. Besley, Ji(“Plaintiff”) filed the instant putative class action seeking

damages on behalf of himself and all othemsilarly situated who puehased “certain branded
Ram trucks, including the Ram 1500, whose Monroney stitkenstain false representations
and for which Plaintiff and class members p&d certain ‘optional’ equipment which the
vehicles did not contain, and which vehicleere manufactured, meeted and sold by
Defendant, FCA US, LLC . . . f/k/a Chrysler Group LLC” (“Defendant”). (ECF No.1at1 {1.)

This matter is before the court by way@éfendant's Motion to Dismiss the Complaint
for failure to state a claim under Fed. R. Civ. Pb)@&). (ECF No. 9.)For the reasons set forth
below, the courGRANTSIN PART andDENIESIN PART Defendant’s Motion to Dismiss.

l. RELEVANT BACKGROUND TO PENDING MOTION
On January 15, 2014, Plaintiff alleges that purchased a mddgear 2014 Ram 1500

Big Horn® pickup truck from Triangle Dodge Gfsler Jeep Dealership in Aiken, South

! “Named after Oklahoma Senator, Almer StélwMonroney, who sponsored the Automobile
Information Disclosure Act of 1958, which n@ated disclosure of information on new
automobiles.” (ECF No. 19 at 1 n.1.) “The Money sticker is required to be affixed to the
side window or windshield of every new car soldhe United States and can only be removed
by the consumer.” (ECF No. 1 at 4 § 12 (citifflgU.S.C. § 1231).) “The Monroney sticker is
required to include ‘the retail delivered mrisuggested by the manufacturer for each accessory
or item of optional equipment, phgally attached to such autatnile at the time of its delivery

to such dealer.” (Id. at  13ifimg 15 U.S.C. § 1232(f)(2)).)
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Carolina. (ECF No.1at193,4110.) Pléirstileges that the Monronesticker affixed to the
truck “indicated that the Ramgkup truck was equipped withghCustomer Preferred Package
26Z, which included a 3.55 Rear Axle Ratio.” (Id.4af 14.) Plaintiff states that he purchased
the truck because “he wanted the increasedntp capacity provided by [a] larger rear axle
ratio.” (Id. at 4-5  16.) However, the trualas actually equipped with a standard 3.21 rear
axle ratio. (Id. at4 1 15.)

On or about October 23, 2014, fBedant’s customer servickepartment allegedly began
calling Plaintiff “in order to inform him that the Monroney sticker located in his truck’s window
at the time of purchase was incorrect.” (&t.4-5  16.) Defendant’s customer service
department further klgedly offered Plaitiff 750 Mopar® dollars. (Id.) However, Plaintiff
contends that “[tjhe & of increasing the reaxle ratio is substantially more than $750, and
replacement parts and labor can cost as museasal thousand dollars . . . [and] [a]t no time
during his discussions with Chrysler Custonsarvice was Plaintiff offered a complimentary
replacement of his rear axle.” (Id.)

Plaintiff commenced the instant putativessdaction against Defenatzon April 6, 2015,
alleging unjust enrichment (Count 1), opmissory estoppel (Count 2), negligent
misrepresentation (Count 3) and negligence pé€Cseant 4). (ECF Nol at 7-10.) In response
to Plaintiffs Complaint, Defendant filethe pending Motion to Dismiss on May 22, 2015.
(ECF No. 9.) Plaintiff filed a Memorandum @pposition to Defendant’s Motion to Dismiss on
June 15, 2015 (ECF No. 19), to which Defendiletd a Reply in Supparof Its Motion to
Dismiss on June 26, 2015. (ECF No. 23.)

On November 24, 2015, the court held a mgaon the pending Motion to Dismiss.

2“Mopar is the parts, service and customer carerozgsion within Fiat Chrgler.” (ECF No. 19
at 3 n.2.) “Mopar parts are original equipment nfacturer (OEM) parts for Chrysler vehicles.”

(1d.)



(ECF No. 27.)

. LEGAL STANDARD

A motion to dismiss pursuant to Rule 1#@) for failure to state a claim upon which

relief can be granted “challenges the legal sufficiency of a complaint.” Francis v. Giacomelli,

588 F.3d 186, 192 (4th Cir. 2009) (citations ondi}tesee also Republican Party of N.C. v.

Martin, 980 F.2d 943, 952 {4 Cir. 1992) (“A motionto dismiss under Rule 12(b)(6) . . . does
not resolve contests surrounding the facts, theitenef a claim, or the applicability of
defenses.”). To be legally sufficient a pleadmgst contain a “short and plain statement of the
claim showing that the pleader is entitl® relief.” Fed. R. Civ. P. 8(a)(2).

A motion to dismiss pursuant to Fed. R. CiR. 12(b)(6) for failure to state a claim
should not be granted unless itpaprs certain that the plaintién prove no setf facts that

would support her claim and wouéhtitle her to relief. _Mylan Uss., Inc. v. Matkari, 7 F.3d

1130, 1134 (4th Cir. 1993). When consideringn@tion to dismiss, the court should accept as
true all well-pleaded allegations and should viee complaint in a light most favorable to the

plaintiff. Ostrzenski v. Sesj, 177 F.3d 245, 251 (4th Cir. 1999)ylan Labs., Inc., 7 F.3d at

1134. *“To survive a motion to dismiss, a conmlanust contain sufficient factual matter,

accepted as true, to ‘state a clamrelief that is plausible on iface.” Ashcroft v. Igbal, 556

U.S. 662, 678 (2009) (quoting Bell Atlantic o v. Twombly, 550 U.S. 544, 570 (2007)). “A

claim has facial plausibility wen the plaintiff pleads factuabntent that allows the court to
draw the reasonable inference ttiet defendant is liable forégtmisconduct alleged.” 1d.
1. ANALYSIS

A. Dismissal of Plaintiff’s Causes of Action for Unjust Enrichment and Promissory Estoppel

1. The Parties’ Arguments
Defendant moves for dismissal of Plaintifeguitable claims of unjust enrichment and
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promissory estoppel arguing tha cannot pursue equitable abaiwhen a contract governs the

transaction at issue. (EQ¥o. 9-1 at 5 (citing Turner \Rams Head Co., C.A. No. 3:05-2893-

CMC, 2007 WL 2579386, at *7 (D.S. Sept. 4, 2007) (“[A]n an action for unjust enrichment

cannot lie in the face of an express contra¢titpation omitted); R.E. Phelon Co., Inc. v. Clarion

Sintered Metals, Inc., 2006 W2573136, at *12 (D.S.C. Sept. 5, 20@@romissory estoppel is

therefore inapplicable in situations where a cacttexists.”)).) Specifically, Defendant asserts
that Plaintiff has a contractual remedy becausédiaims are premised entirely on allegations of
FCA US having made a promise on a label affixedisaruck which it failed to fulfill” and “any
such promise constitutes an express warranty ares gise to a contractuelaim for breach of
express warranty under the UCC(ECF No. 23 at 3 (citing S.C. Code Ann. § 36-2-313 (2014)
(“Express warranties by the seflare created as follows: (a) Anyfihation of fact or promise,
including those on containers or labels, madeth®y seller to the buyemwhether directly or
indirectly, which relates to thgoods and becomes part of thesibeof the bargain creates an
express warranty that the goods conform to ffievation or promise.”)).) Defendant further
asserts that Plaintiff'sontractual claim is an adequatenexly at law and therefore he cannot

pursue equitable claims. (ECF No. 9-1 at 6 (giting., Catholic Society ¢teligious & Literary

Educ. v. Madison Cnty., 74 F.2d 848, 850 (4th €&35) (“[T]he fundamentaiule in equity in

the federal courts is that a suit will notViden there is an adequate remedy at law”)).)

Plaintiff opposes the Motion to Dismiss higuiable claims of unjust enrichment and
promissory estoppel. Plaintiff argues that égiitable claims are viable under South Carolina
law because “a contract does not exist betwidenmanufacturer of an automobile and the

vehicle’s purchaser, when purckdsthrough a dealer.” (ECFoN19 at 4 (citing Odom v. Ford

3“A ‘seller’ under the UCC is defied as anyone ‘who sells or caatts to sell goods.” (ECF
No. 23 at 3 n.2 (citing S.C. Code Ann. § 36-2-103()(d“It is not limitedto ‘direct’ sellers,
and no privity requirement is imposed.” (Id.)
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Motor Co., 95 S.E.2d 60B03-04 (S.C. 1956) (“The general rulethst privity of contract is
required in an action for breach of an implied'naaty and that there is no such privity between
a manufacturer and one who has pas#gd the manufactured articlerfr a dealer or is otherwise
a remote vendee.”)).) Because he does not Aaantract with DefendanPlaintiff argues that
he should be allowed to pursue his equitable clai(hd. at 5-6.) Plaintiff also asserts that his
unjust enrichment and promisgoestoppel claims should nbe dismissed since “he has no
adequate remedy at law becausdrtjigy is not governed by any coatt . . . .” (ECF No. 19 at
7.) Moreover, Plaintiff asserthat “a cursory review of the eshents of both causes of action
yields no requirement that there be any ‘adequateedy at law’ beforasserting claims for
unjust enrichment or promissory estoppel.” (Id.)

2. The Court’s Review

In South Carolina, unjust enrichment andmissory estoppel are equitable doctrines.
“Unjust enrichment is an equitable doctrinejnato restitution, which panits the recovery of
that amount the defendant has be@fustly enriched at the expensf the plaintiff.” _Ellis v.

Smith Grading & Paving, Inc., 366 S.E.2d 12,($4C. Ct. App. 1988) (ting Barrett v. Miller,

321 S.E.2d 198, 199 (S.C. Ct. App. 1984)). “Promisssitpppel is an egable doctrine which
provides that ‘an estoppel may arise frone ttmaking of a promise, even though without
consideration, if it was intended that the promise should be ngied and in fact it was relied
upon, and if a refusal to enforce it would be wailty to sustain the perpetration of fraud or

would result in other injustice.” _Glovev. Lockheed Corp., 772 F. Supp. 898, 907 (D.S.C.

1991) (quoting Higgins Constr. Co. v. S. Bell T&ITel., 281 S.E.2d 469, 470 (S.C. 1981)). In

South Carolina, a party is genygrecluded from pursuing a ctaifor either unjust enrichment

or promissory estoppel where aligdacontract governs thsubject matter in sipute. _See, e.g.,




Palmetto Health Credit Union v. Open Sadas Inc., No. 3:08-cv-3848, 2010 WL 2710551, at

*4 (D.S.C. July 7, 2010) (“Recovery under a theofynjust enrichment is available only where
the rights and responsibilities &sue are not governed by an expresstrect.”) (citation

omitted); Glover v. Lockheed Corp., 772 F. Supp. 898, 907 (D.S.C. 1991) (“Promissory estoppel

is inapplicable in situations where a contragsixsince a necessary element of a valid contract
is consideration.”).

As summarized above, Defendaeeks dismissal of Plaintiff's equitable claims of unjust
enrichment and promissory estoppel on the grouatiith has an adequate contractual remedy.
Defendant asserts that contractcaims arise in this matter doe an express warranty created
by the provisions of the Monroney sticker that a#tached to Plaintiff's Ram pickup truck. In
other words, if the Monroney skier operates as a contract beén the parties in this case,
Plaintiff cannot maintain causes of actionamgt Defendant for unjust enrichment and
promissory estoppel.

In contrast to Defendant’s gtien, Plaintiff stiongly disputes the breadth and scope of
enforceability of any contractual provisions wiblefendant. (See ECF No. 19 at 5 (“[N]o such
contract exists.”).) Moreover, Plaintiff did ntcorporate allegations into his equitable claims
that he and Defendant had a contractual agreem&herefore, becausthere is a specified
dispute regarding the contractual adhesiveness of the aforementionessexparranty, the court
finds it premature to dismiss Plaintiff's causssaction for unjust enrichment and promissory

estoppel. _Melton v. Carolina Power &dht Co., C/A No. 4t1-cv-00270-RBH, 2012 WL

2401635, at *3 (D.S.C. June 25, 2012y \&n if Defendant is correct this stage, the question
is not whether Plaintiff may ultimately recover onjust enrichment, or even whether an unjust

enrichment claim is meritorious. The question is simply whether an unjust enrichment claim



may legally move forward.”). Accordingly, Defdant’s Motion to Dismiss Plaintiff’'s equitable
claims of unjust enrichment and promissory estopgpéénied.

B. Dismissal of Plaintiff's Causes of Actionrfdlegligent Misrepresentation and Negligence
Per Se

1. The Parties’ Arguments

Defendant argues that it is entitled to dismissal of Plaintiff's claims for negligent
misrepresentation and negligence per se becdlsse claims are barred by the economic loss
rule, which provides that there o tort liability for a produicdefect where the only damage

suffered by the plaintiff is to the product itselfECF No. 9-1 at 7 (citing Sapp v. Ford Motor

Co., 687 S.E.2d 47, 49 (S.C. 2009); id. at 8 (citmge Bldg. Materials Corp. of Am. Asphalt

Roofing Shingle Prods. Lia Litig., MDL No. 8:11-mn©2000-JMC, C/A No. 3:11-cv-02784-

JMC, 2013 WL 1316562, at *5 (D.S.C. Mar. 27, 2013) (quoti_ng_S)ap)p

In opposing the dismissal of his causesaofion for negligent misrepresentation and
negligence per se, Plaintiff argues that the econtasgrule is inapplicable based on the source
of the duty he is alleging Defendant owed to hi(EECF No. 19 at 10.) Ithis regard, Plaintiff
asserts that “Defendant created a specialtioelship with Plaintiff when it attached the

Monroney sticker to Plaintiff's veble[]” and “the breach of thatuty of care will support a tort

*In Sapp, the South Carolina Supreme Court observed:

In the context of products liability Wg when a defective product only damages
itself, the only concrete and measurattéenages are the diminution in the value

of the product, cost of repair, and consequential damages resulting from the
product's failure. Stated differently, the consumer has only suffered an economic
loss. The consumer has purchased arriorf@roduct, his expectations have not
been met, and he has lost the benefithef bargain . . . Accordingly, where a
product damages only itself, tort lawoprdes no remedy and the action lies in
contract; but when personal injury ohet property damage occurs, a tort remedy
may be appropriate.

Sapp, 687 S.E. 2d at 49.



action.” (l1d. (citing_S.CState Ports Auth. v. Booz-Allek Hamilton, Inc., 346 S.E.2d 324, 346

(S.C. 1986)).)
2. The Court’'s Review
In South Carolina, the economic loss rule baasovery in tort “for a product defect

without a claim of injury to the person or oth@operty of the plaintiff.” _See Carolina Winds

Owners’ Ass’n v. Joe Harden Builder, In874 S.E.2d 897, 901 (S.C. Ct. App. 1988) (giving the

general rulef. “If the only damage is diminution in the value of the product itself, the plaintiff's
remedy lies in contraétwhether the loss results from inferiguality of the product, its unfitness
for an intended use, its deterioration, or itstdection by reason of the defect.” I1d. “In most
instances, a negligence action will not lie whengasies are in privity of contract.” Tommy L.

Griffin Plumbing & Heating Co. v. Jordanpdes & Goulding, Inc., 463 S.E.2d 85, 88 (S.C.

1995). “When, however, there isspecial relationship betweenetlalleged tortfeasor and the

injured party not arising in contrg the breach of that duty of eawill support a tort action.”_1d.

(citing generally S.C. State Ports Auth.). “[T]geestion of whether thglaintiff may maintain

®> Carolina Winds was overruled ennedy v. Columbia Lumber and Mfg. Co., Inc., 384 S.E.2d
730, 737 (S.C. 1989), wherein the South CasolBupreme Court provided the following
additional commentary on the economic loss rule:

This rule exists to assist in determining whether contract or tort theories are
applicable to a given case. Where acpaser's expectations in a sale are
frustrated because the product he bought is not working properly, his remedy is
said to be in contract alone, for he has suffered only “economic” losses.
Conversely, where a purchaser buys @dpct which is defective and physically
harms him, his remedy is in either tat contract. This is so, the analysis
provides, because his losses are more than merely “economic.”

Kennedy, 384 S.E.2d at 736.

® “The economic loss rule is founded on the thetbat parties to a contract may allocate their
risks by agreement and do not need the speciégiions of tort law to recover for damages
caused by a breach of the contract.” Efec. & Gas Co. v. Westghouse Elec. Corp., 826 F.
Supp. 1549, 1557 (4th Cir. 1993) (citing E. Rive®.SCorp. v. TransAmerica Delaval, Inc., 476
U.S. 858, 872-874 (1986)).




an action in tort for purely enomic loss turns on the determiion of the source of the duty
plaintiff claims the defendant owed.” Id. ‘#each of a duty which arises under the provisions

of a contract between the parties must be redressed under contract, and a tort action will not lie.”
Id. “A breach of a duty arising independently any contract duties between the parties,

however, may support a tort action.” Id.tif@g generally S.C. State Ports Auth.).

In order for his negligent misrepresertatiand negligence per se causes of action to
survive dismissal based on the economic loss ruéentif must establista duty of care arising
outside the provisions of the Mamrey sticker. Plaintiff attempts to do this by alleging that
Defendant “was negligent in that it failed tmmply with federal automobile information
disclosure regulations and laws which werendt to protect purchasers of automobiles, like
Plaintiff and the Class members, from injureggised by adulterated, misbranded, and otherwise
dangerous medical devices . . . [and] [tlhosgulations include, among others, 15 U.S.C. §
1231, 15 U.S.C. § 1232, and 15 U.S.C. § 1233.” (E©OF1 at 10 1 45.) Upon review, the court
concludes that Plaintiff has netfficiently alleged a duty arigy independent of the Monroney
sticker that would allow his tort claims to fmrward. The appellate authority simply does not
exist under South Carolina law to allow an g#ld violation of either statutory law or a
regulatory standard to serve as an exceptiothéoeconomic loss rule. Moreover, this court

should not create such an expansof existing law._See, e.@®urris Chem., Inc. v. USX Corp.,

10 F.3d 243, 247-48 (4th Cir. 1993) (“Under ERailroad v. Tompkins, supra, the federal

courts sitting in diversity rulaipon state law as it exists and do not surmise or suggest its

expansion.”); _Bennett v. Ford Motor Co., 236 F. Supp. 2d 558, 562-63 (D.S.C. 2002)

(Recognizing that expanding Southr@aa tort law is “rot the role of this [c]ourt” and thus

refusing to recognize an exception to the econongs fale for a breach of industry standards.).



Therefore, Defendant is entitled to dismissaf Plaintiffs tort claims for negligent
misrepresentation and negligence per ssyamnt to the economic loss rule.

C. Dismissal of Plaintiff's Class Claims

1. The Parties’ Arguments

Defendant moves to dismiss the class acéilbegations in the Complaint arguing that
“the class allegations should be dismiss/elineddbecause it is not plausible (or possible) the
class defined in the Complaint could be cedifie (ECF No. 9-1 at 9.) In support of its
argument, Defendant offers thdléoving explanation irsupport of dismissal of Plaintiff's class
allegations:

Here, the class definition proposed by Riffims one that requires a decision on

the merits in order to determine class membership. Plaintiff defines the class as

those who purchased trucks which “contained false and deceptive information

concerning the equipped rear axle rati&e Comp., 1 17. In order to determine

who is in this class, the Court wouldsfi have to determine what “information”

about the rear axle ratio was “contailhein the trucks and whether that

information was “false and deceptive.” Qtess of the nature and extent of the

“information” provided and whether it i$alse and deceptive” are clearly merits
issues and thus, the purportedsd cannot be certified.

(id.)

In response to the aforementioned, Plaintdtinters that because Defendant is moving
for dismissal of the class allegations (as oppdsedecertification), ithas a heavy “burden of
demonstrating from the face of the plaintiffs’ngplaint that it will be impossible to certify the
classes alleged by the plaintiffs regardless of élegsfthe plaintiffs may be able to prove, . .. .”

(ECF No. 19 at 11 (citing Bryant v. Foodan, Inc., 774 F. Supp. 1484, 1495 (D.S.C. 1991).) In

this regard, Plaintiff argues thBtefendant’'s Motion is prematuieecause “the class definition
can be revised to avoid the ‘fail safe’ issudisat occur if the putate class is defined by

reference to the merits ofdfclaim. (Id. at 12-13.)
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2. The Court’'s Review

To prevail on its argument seeking dismissal of class allegations when Plaintiff has yet to
move for class certification purant to Fed. R. Civ. P. 23, Defendant must demonstrate from the
face of Plaintiff's Complaint thait will be impossible to ceffiy the class alleged by Plaintiff
regardless of the facts he may be ableorove. Bryant, 774 F. Supp. at 1495Defendant
asserts that such impossibility exists regardrtagntiff's proposed clss definition because it “is
one that requires a decision on the merits inrai@eetermine class membership.” (ECF No. 9-
1 at 9.) In support of its position, Defendant iseveral cases for tipeoposition “that a class
which is defined by reference to the merits of a claim is legally deficient and cannot be

certified.” (Id. (citing_Mdton v. Carolina Power & LighCo., 283 F.R.D. 280, 288 (D.S.C.

2012); Solo v. Bausch & Lomb Inc., C/Nos. 2:06-MN-77777-DCN, 2:06-CV-02716-DCN,

2009 WL 4287706 (D.S.C. Sept. 25, 2009); Cumin§.€. Lottery Commi, C/A No. 3:05-cv-

03608-MBS, 2008 WL 906705 (D.S.C. Mar. 31, 20@3ulino v. Dollar Gen. Corp., C/A No.

3:12-cv-75, 2014 WL 1875326 (S.D. W. Va. May 9, 2014)).)

In considering the merits of BEndant’s position, it is importamd note that the courts in
the cases cited by Defendant were reactingrimposed class definitions in the context of
pending motions for class certificatio®ee id. Plaintiff has yet tmove for certification of class
pursuant to Fed. R. Civ. P. 23this case. Momver, as prescribed by RW23, a class definition
is not finalized until it is defined in the omdeertifying the class actio See Fed. R. Civ. P.
23(c)(1)(B). Therefore, theoart concludes that Defendant jgemature in its request for

dismissal of Plaintiff's class allegation8anks v. Wet Dog, Inc., C/A No. RDB-13-2294, 2014

WL 4271153, at *4 (D. Md. Aug. 28, 2014) (“Normgalicourts reserve their analysis of the

" This is analogous to the standard of review motions brought pursuamo Fed. R. Civ. P.
12(b)(6). See Bryant, 774 F. Supp. at 1495.
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propriety of a proposed class until the plaintifisve for class certificatin”) (citation omitted).
Accordingly, Defendant’s Motion to Bmiss Plaintiff's class allegatiomsdenied.
IV. CONCLUSION

Upon careful consideration of the allegations in the Complaint and the arguments of the
parties, thecourt herebyGRANTS IN PART Defendant’s Motion to Bimiss (ECF No. 9) and
DISMISSES Plaintiff's causes of action for negligemisrepresentation and negligence per se.
Defendant’s Motion to Dismiss BENIED with respect to Plaintiff's causes of action for unjust
enrichment and promissory estoppatl as to his class allegations.

IT ISSO ORDERED.

United States District Judge
January 8, 2016
Columbia, South Carolina
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