Davenport et al v. Goodyear Dunlop Tires North America LTD et al Doc. 181

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
AIKEN DIVISION

Maria Davenport, Arnold Davenport, )
and Demorio Davenport, )
Plaintiffs, )) Civil Action No.: 1:16v-03751JMC
)
V. )
)

Goodyear Dunlop Tires North America, Ltd)
and the Goodyear Tire and Rubber Company, )
) ORDER AND OPINION
Defendants. )
)

This matter is before the court pursuanPtaintiffs Maria DavenportArnold Davenport,

and Demorio Davenports (collectively “Plaintiffs”) Motion in Limine (ECF No. 120).
Defendants Goodyear Dunlop Tires North America, Ltd. and The Goodyear Tire and Rubbe
Company’s (“Goodyed) (collectively “Defendants”filed a response in opposition Rbaintiff's
Motion (ECF No. 132). For the reasons set forth below, the RANTS IN PART and
DENIES IN PART Plaintiffs’ Motion in Limine (ECF No. 120).
l. RELEVANT FACTUAL AND PROCEDURAL BACKGROUND

On September 18, 2015, Plaintiffs Maria Davenport, Arnold Davenport, and Demorio
Davenport filed a Complaint against Defendants. (ECF No. 1.) Plaintiff Marieripart alleged
she suffered injuries while she was driving a 1996 Ford Exp{tiebject Vehicle”)when the
tread on the left rear tire (“Subject Tire”) separated from the car, causmgméerturn (“Subject
Accident”). (d.) Plaintiff Demorio Davenport was a passenger in the car and he atgesdhat
he suffered injuries during the incidentld.] Plaintiffs Maria and Demorio Davenport seek
damages for their claims of negligence, strict liability, and breach otwtsur (d.) Plaintiff

Arnold Davenport alleges loss of consortiurtd. &t2.) Plaintiff Devon Davenporhdividually
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filed asecond Complaint in this courSee Devon Davenport v. Goodyear Dunlop Tires North
America, Ltd. and The Goodyear Tire and Rubber Company, Civil Action No. 1:15¢v-03752-
JMC. On August 2, 2016, Defendants filed a Motion to Consolidate both cases. (ECF No. 41.)
On October 25, 2016, the court granted Defendants’ Motion to Consolidate for all purposes,
including trial. (ECF No. 59 at 5.)

Plaintiffs’ present Motion requests that the cqurdclude Defendants from introducing
into evicence and from making any comment in the presence of the jury, directlyrecthdiin
any manner whatsoever, concerning the following matters:

1. Maria Davenport’s social security application, determination or entitlement to

social security benefits;

DevonDavenport’s acciddrof January 4, 2014, subsequent arrest and

criminal charge;

Care or maintenance of tires other than the SubjecbVieamy Plaintiff;

Collateral source payments/benefits;

Liability insurance payments tbe vehicle’s passengers;

Any testimony of the storage of tires other than the Subject Tire;

Tire separations’ controllability

Filing this Motion in Limine

The South Carolina traffic collision report;

10 Date summons and complaint was filed;

11. Any prior traffic citations, lawsuits, @utomobile accidents involving
Plaintiffs;

12.Criminal charges and arrests;

13.Employment of counsel/fees and date counsel was retained,;

14.Unrelated claims or injuries; and

15. Failure to call equally available witnesses

no
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(ECF No. 120). Defendants responded to each request for exclusion in their Response (ECF No.
132), and Plaintiffs filed a Reply (ECF No. 144).
. LEGAL STANDARD
“The purpose of a motion in limine is to allow a court to rule on evidentiary issues in
advance of trial in order to avoid delay, ensurearnthanded and expeditious trial, and focus the

issues the jury will consider.Newkirk v. Enzor, No. 2:131634RMG, 2017 WL 823553, at *2



(D.S.C. 2017])internal citations omitted)Pursuanto Federal Rule of Evidence 401, evidence is
relevant if it las“any tendencyto make a fact of consequence to the issues in quéstiore or
less probable than it would be without the evidénéed R. BEvid. 401. FederalRule ofEvidence
403 provides that evidence may be excluded if its probative value imstidlty outweighed by
a danger of unfair prejudice, confusion of the issues, misleading the jury, undyevasdte of
time a needless cumulative evidence. Fed. R. Evid. 403. Evidence should be construed in the
“light most favorable to its proponenfhaximizing its probative value and minimizing its
prejudicial effect. United Sates v. Salazar, 338 F. Appx 338, 3434 (4th Cir. 2009) (citing
United Satesv. Smpson, 910 F.2d 154, 157 (4th Cir. 1990Prejudicial evidence is excluded to
protect tke jury from drawing improper inference$4ullen v. Princess Anne Volunteer Fire Co.,
853 F.2d 1130, 1134 (4th Cir. 1988A(l relevant evidence igrejudicial in the sense that it may
prejudice the pay against whom it is admittedRule 403, however, is concerned only with
‘unfair’ prejudice. That is, the possibility that the evidence will excite the jury to make a decision
on the basis of a factor unrelated to the issues properly before it.”

. ANALYSIS

1. Maria Davenport’s Social Searity Application, Determination or Entitlement to
Social Security Benefits

Plaintiffs Motion in Limine #1 seek$o exclude any reference or suggestion that Maria
Davenport has applied for, received, or was entitled to Social Security lilysBbnefits. ECF
No. 120at 1-2.) Plaintiff argues that any adjudication of Mrs. Davenport’s socialrisgc
application has no relevance to the issues in this matter and that unfair prejlodiantsally
outweighs any probative valuéld. at 2.) Defendantsave stated that they have imbention of
introducingevidence regarding the amount of benefits applied for or received by Maeaiat.

(ECF No. 132 at 2.) Howevdbefendantsnay seek to introduddaria Davenport’s application



for shortterm disabiity because Defendants claim that Ndswvenport “grosslexaggerated her
injuries on her application for shadrm disability and thereforéhe evidence is relevant as to her
credibility and the veracity of her claims.Td()

Social securitypenefitsand shorterm disabilitypoliciesare inadmissible as a collateral
source Covington v. George, 359 S.C. 100, 1084 (2004) (“A tortfeasor cannot take advantage
of a contract between an injured paahd a thirdperson[regardless ofyvhether thesourceof the
funds receiveds an insurance company, an employer, a family member, or other Shurce

Plaintiffs informed the court that the shderm insurance carrier was provided with six
hundred and twenty-four pages of documemid medical recordECF No. 144.) Therefore, if
the court allows Maria’s application into evidence as a means to attack her dyedliilayalso
allow the several hundred documents and medical records on Mhith's claim for disability
was based. However, Maria’s sdcsecurity benefits determination or entitlement to social
security benefits will not be admissibprirsuant to the collateral source rulédccordingly,
Plaintiffs’ Motion in Limine #1 is granted in part as to Maria’s social security benefits or
entitlerrent to social security benefitand denied in part as to her social security applicatiah
the accompanyinglocuments andnedical recordon which the award for disability to this
Plaintiff was based

2. Devon Davenport’s Accident of January 4, 2014, Swequent Arrest and Criminal
Charge

Plaintiffs’ Motion in Limine #2 seeks to excluday reference, evidence, or testimony that
Devon Davenport was involved in another accidendamuary4, 2014 where he was the driver.
(ECF No. 120 at 2.An individual in the back seat, Amber Jernigsustainednjuriesduring the
accidenthatresulted in her being paralyzefld.) Devon was charged with felony DUI resulting

in greatbodily injury and later pleadeduilty. (Id.) Plaintiffs argue that &on Davenport’s



subsequent accident of January 4, 2014 is not relevant to any issues in this case and that any
testimony from Amber Jernigan regarding her condition is unfairly gi@al to the other
Plaintiffsin this caseMaria, Arnold, and Demori@nd their claims for damages when they were

not involved in the accident on January 4, 2014l.) (Plaintiffs assert that this testimony also
corfuses the issues for the juryld.j

The court finds that Devobavenport’sinjuries are relevant to Defdants’ causation
argument- specifically, thephysical limitations or damages Devon Davenport suffers from today.
See Fed. R. Evid. 401. As a result of the January 4, 2014 accident, ax@nportsuffered
severenjuries including but not limited to concussion, seizure, frontal hemorrhage, broken ribs,
brain swelling, and occipital condyle fracture (fracture of bone at base of stlba of cervical
spine). (ECF No. 132 at 3.) Therefore, evidence of his injuries will be admitted.

The court has abadyruled on and rejected Plainsffargumentthat the unfavorable
evidencerelated to Devon Davenport’'s January 4, 2014 accident could unduly prejudice Maria,
Arnold and Demorio Davenport. The court, in granting Defendants’ Motion to Consolidadg, stat
in reference to the argument of danger @jydice to Maria, Arnold and Demorio Davenport,
“[w] hile thecourtis sensitiveto this issue, it believes thatdan be handled with proper jury
instruction.” (ECF No. 59 at 4.)

Similarly, with regard to Plaintiffs’ argument that this evidence will confusejuhge
Plaintiffs also made this argumeint their Response in Opposition to Defendants’ Motion to
Consolidate (See ECF No. 45.) The court foundthe mere fact tha jury would have to hear
testimony regarding different particular injuries does not necessaeianthat the jury will be
confused as to each injury. Thsk of confusion is furthediminishedby the fact that Plaintiffs

in each case sustained very diffargmes of injuries.” (ECF No. 59 at 4.)



Regarding the evidence that Devon Davenport was charged with and piggitetb a
felony DUI with seriousodily injury, pursuant té-ederalRule of Evidence 609, this evidence is
admissible to impeach his credibility, as the crime with which &g @#harged and to which he
pleadedguilty is punishable by imprismiment for more than one yeafee Fed. R. Evid. 609.
Further, the court finds that the probative value of the evidence outweighs any untaiicpre
that may result.See Fed. R. Evid. 403.

Defendants do not intend to offer any evidence regarding Ms. Jernigan’sesnjECF
No. 132 at 5.) However, Defendants do intend to offer the testimony of Amber Jernigandhat, pr
to getting into Devoravenpaot’'s car on January 4, 2014, she had the opportunity to speak with
ard observe him and she noted no visible injurdksabilitiesor other effects that would indicate
he had injuries with lasting effects and which prevented him from being emplagigdPl&intiffs
respond by stating thatch testimonyvould beakin to expert testimony and is not rationally
based on her perception. (ECF No. 144 at 2.) Pursuant to Federal Rule of Evidence 701, the court
will allow Amber Jernigan to providiay testimory as to her limited observations regarding the
appearancé¢or lack theredf of Devon Davenport'visible injuries,disabilitiesor other effects
prior to getting into Devon Davenport’s car on January 4, 2@&d Fed. R. Evid. 701.

Lastly, regarding the motion to exclude evidence that Devon Davenport was charged with
a felony DUI, Defendants plan tdfer a videocontaininghis statements at the accident scene prior
to performing field sobrietgxercisesand in the police car after his arre§ECF No. 132 at 4.)
Defendants contend that Devon Davengainittedthat he suffered néastinginjuries in the
Subject Accident(ld.) Specifically, at the accident scefendants posit thathen the officer
asks Devon Davenport if his prior injurpditrain surgery from the Subject Accidewbuld in

any way prevent him from completing the field sobriety test, he resporide megative (1d.)



“While in the police car, Devon Davenport tells thigcer that he is employed asbaick layer,
despite Devn’s claims in the instant action that he has been unable to work since the Subject
Accident due to his injurigs.(1d.) Accordingly, Defendarg intend to use the video taken in the
DUI investigation to rebut his claims that he suffered lasting physical impairment and
unemployment as a result of the Subject Accidé€lut.)

The court has reviewed the video and does not find that Defendants’ poofr®glon’s
responsess completely accurate. Devon mentions to the police officers at the acsideeat
least twice that hpreviously had brain surgery, referencing the Subject Accidembfficer asks
Devon if he had angther physical impairments that would keep him from walking during the
sobriety test, to which Devon answered in the negatiiz®@von’s responsdo the officer's
statements were in regard to other impairments affecting his ability to Whikse statements
alone donot equate to a response that he has suffered no lastingsfrjoim the Subject Accident
which can include injuriethat are nobutwardly visible Devon’s statements in the video are
relevant and are not unduly prejudicial. ConsequeRthintiffs’ Motion in Limine #2 is denied.

3. Care or Maintenance of Tires Qher than the Subject Tire by Any Plaintiff

Plaintiffs’ Motion in Limine #3 seeks texclude evidence of the care or maintenance of
tires other than the Subject Tire by any Plaintiff. (ECF No. 120 at 2.)dRasexpert testimony
in this case, Plaintiffs anticipate Defendants will offer testimony that Rfaifdiled to properly
maintain the Subject Tirey using the other tires as evidence of improper maintenare. (

Defendants assert that the other, different sized tires on Plaingfigtle are relevanot
the facts aml the jury’s understanding of the circumstances surrounding the placement of the
Subject Tire on the vehicle. (ECF No. 132 at'dhe placement, repair and maintenance of these

tiresare basic facts that the jury is entitled to know to fully understaddigyest the evidence as



a whole and to understand Defendants’ argument that the lack of maintenance of eeanehic
tires caused the accidéntld.)

Plaintiffs’ alleged lack ofmaintenanceof the other tires orailure to heed to the car
manuals warning abouthe placement of different size tires theSubject Vehicle isalevant to
the Subject Accident.See Fed. R. Evid. 401. Accordinglylaintiffs’ Motion in Limine#3 is
denied

4. Collateral Source Payments/Benefits

Plaintiffs Motion in Limine #4 seeks to exclu@day reference or suggestion that Plaintiffs
have received, are entitled to receive, will receive, or will become enttlexte¢ive, benefits of
any kind or character from a collateral source, including, but not limited to, healirance
benefits, workers compensation, short term disability, unemployment, or igelisanal injury
protection coverage. (ECF No. 120 at Defendantdo not intend to introduce evidenoé
collateralsource payments made to Plaintiffs. (ECF No. 132 at 8.) Therefore, PlaintifisniMot
in Limine #4 is denied as moot.

5. Liability Insurance Payments tothe Vehicle’s Passengers

Plaintiffs’ Motion in Limine #5 seeks to exclude aeyidencetestimony or argument,
that goes towards the issue thie liability insurance carrier on the Subject Vehicle made
payments to the vehicle’s passengers (here, Devon and Ddbawenpor}. (ECF No. 120 at 3.)
Plaintiffs posit that any testimony that goes tis tesueimproperly injects insurance payments.
(1d.)

Defendants assert that the claims against Maria and ArDalgenportconcern her
comparative fault and rebut the testimony of DeRanenporiand Demorio Davenport that Maria

Davenport did not cause or contribute to $ubjectAccident. (ECF No. 1Bat 9) Their claims



“constitute prior inconsistent statements attributing fault for the Subject Accident and their
damages to their parents.{Id.) In this matter, Defendants state that Devon and Demorio
Davenporttestified that their parents bear fault for their Subject Accident and their damages.
(Id.) Defendants argue th#they should beentitled to crossexamine Devon and Demorio
Davenportwith their prior inconsistentlaims that they asserted against their parenfsd.)
Defendantonly intend to introduce that Devon and Demorio Davenport previously claimed that
Maria and ArnoldDavenportwvere at fault for the Subject Accident, without stating thatdiaisn
was related to insurancéld.)

Liability insurance payments are inadmissible as a collateral soQovengton v. George,
359 S.C. 100, 1684 (2004) (“A tortfeasor cannot take advantage of a contract between an injured
party and a third person, [regardless of] whether the source of the funggddsean insurance
company, an employer, a family member, or other source.”). Pursuanei@Hedle of Evidence
613, “[e]xtrinsic evidence of a withess’s prior inconsistent statement is siifei®nly if the
witness is given an opportunity to explain or deny the statement and an advirse gigen an
opportunity to examine the witness about it, or if justice so requieg Fed. R. Evid. 613The
court will allow in Devon and Demorio’s statements, provided they meet the evigautafor
prior inconsistent statements. Plaintiffs’ Motion in Limine #5 is denied.

6. Any Testimony of the Storage of Tires other than the Subject Tire

Plaintiffs’ Motion in Limine#6 seeks to exclude any testimony, evidence, or argument that
the tires were improperly storedl the place they were sold&B Discount Tires. (ECF No. 120
at 3.) Plaintiffsanticipate Defendants intend to use photos of the storage of tireBabis&unt
Tiresto esablish the manner in which the Subject Tire was stored outsedicility. (Id.) The

court agrees with Plaintiffs that any depiction of other tires is irrelevant toubjecs Tire.



However, Defendants maintain that the photograph would not be offered for the purposes of
depicting other tires and how they were stored. (ECF No. 132 aDEfendants articulate that
there isadispute as tavhetherArnold Davenport purchased tBeibjectTire from H&B Discount

Tires, orwhethere obtained th8ubjectTire in the “free tire” pile thathey keeputside on their
property, where people can take tires at no chirgese for tireswingsand othepurposes (1d.)

In herdeposition Tricia Humphries the owner of H&B Discount Tiggdescribed where the “free

tires” are locatedsing a photograph from the businesg&bsite to demonstratiee location (Id.)
Defendants state that thbotograph and linef testimonywill help illustrate the location of tires

on the property and to vugh the facts in determininghether the tires were purchased bydld
Davenport or removed from the discard pil&d.)(

Defendants do not direct the court to any evidence as to the “disgutdiether Arnold
Davenportpurchased the Subject Tire from&B Discount Tires, or whetherhe obtained the
Subject Tire in theffeetire” pile. Therefore, the photograph of the “free tire” @ite line of
testimonyis not relevant. FurtheDefendants do not cite to case law that absolves it of liability
even ifArnold obtained th&ubjectTire from the “free pile.” Cf Sanley v. B.L. Montague Co.,

Inc., 299 S.C. 51, 54 (Ct. App. 1989)Recause]virtually every products liability suit involves a
completed product which has been accepted by an intervening purchaser prior to anjbindg
person .. . not allowing an injured person to maintain a products liability suit against the
manufacturer or designef the product . . . would undermine the whole concept of products
liability.”). As a result, Plaintiffs’ Motion in Limine #6 is granted.

However, this ruling does not foreclose Defendants from presenting the colrt wit
evidence of an actual dispute as to whether the Subject Tire was purchased or oloairikbd fr

“free pile.” See Salladinv. Tellis, 247 S.C. 267, 271 (1966Manufacturer who fails to exercise

10



reasonable care in manufacture of chattel is liable to those whom he should texpect
endangered by its probable use for injuidassed by lawful use of chattel in manner and for
purpose for which it is suppliedgithout necessity of existence of privity between manufacturer
and injured person.”) (emphasis addessi also Rife v. Hitachi Const. Mach. Co., 363 S.C. 209,
215 (Ct. App. 2005) (“In a products liability action, regardless of the theory on whiphaih&ff
seeks recovery, he must establish three elements: (1) he was injured logtlet; §2) the injury
occurred because the product was in a defective condition, unreasonably dangdreussé;t
and (3) the product, at the time of the accident, wassantially the same condition as when it
left the hands of the defendant.”) (emphasis added).

7. Tire Separations are Controllable

Plaintiffs’ Motion in Limine #7 seeks to exclude any testimony, evidenceganent that
tire separations antrollable, claiminghere is ndasis for this assertion. (ECF No. 120 at 3.)
Plaintiffs assert that any testimony tih\daria Davenport should have been able to control a tire
separation in this instance is separate asithdt from situations where another driver controlled
another tire separation at another speed on another road sytthce herefore, Plaintiffs argue
that this evidence is not relevant te iesues involved in this casdd.}

This Motion moves to exclude a portion of the expert report and opinion of Defendants’
expert, Donald Tandy, and @ssencés a Daubert challenge in the guise of a Motion in Limine.
Mr. Tandy isan expert witness with specialtyin accident reconstrucih and vehicle dynamics.
(ECF No. 132 at 12.) He was an engineer in vehicle dynamics for Ford Motor Coropany f
years, and he has conducted testing on vehicle controllability dweiadtire separation vents,
including on several Ford Ebgrers. (Id.) Further, in its Response, Defendacited to multiple

publications regarding separation controllabili(id. at 13.) Thus, Mr. Tandy is qualified to offer

11



his opinion on controllability of te& separations in general, basedhis testing and eepience.
Plaintiffs’ opinion that “it is wellestablishedhat treadseparations result in loss of vehicle control,
especially on the rear and at high speeds” is more appropriate foegsragation.See Daubert
v. Merrell Dow Pharm., Inc., 509 U.S. 579, 596 (1993 Vigorous crossexamination,
presentation of contrary evidence, and careful instruction on the burden of proffer are the
traditionaland appropriate means attackingshaky butadmissibleevidence.”). Consequently,
thecourtdenies Plaintfs’ Motion in Limine #7.
8. Reference to Filing this Motion in Limine

Plaintiffs’ Motion in Limine #8 seeks to exclude any reference or suggestidpl tatiffs’
Motion in Limine has been presentedoioruled on by theaurt. (ECF No. 120 at 4.Plaintiffs
further contend that Defendaht®unsel should be instructed not to suggest to the jury, directly
or indirectly, that Plaintiffs have sought to exclude any matters from eviaetrad. (ECF No.
120 at 4.) Defendants have agreed to exclaa reference to the filing of Plaintiffotions in
Limine, provided thaPlaintiffs likewise agree to exclude any reference to the filing of Dafest
Motions in Limine andDaubert motions. (ECF No. 132 at 14.) In response to Defendants
Motion, Plantiffs agree to exclude any reference to the filing of Defenddhdsions in Limine.
(ECF No. 144 at 6.) However, Plaintiffs could agtree to the exclusion of any reference to the
filing of the Daubert motions die to the fact that at the time of thRieply, Plaintiffs had not filed
anyDaubert motionsand wereunsure how the evidence would play out at trial. (ECF No. 144 at
6.)

Any reference that a party has attempted to exclude evidence or that the coulddhas
the admissibility of such evehce is not allowedt trial. See Newkirk, 2017 WL 823553, at *2

(“The purpose of a motion in limine is to allow a court to rule on evidentiary issaegnce of

12



trial in order to avoid delay, ensure an even-handed and expeditious tritdcasithe i ssues the
jury will consider.”) (emphasis added3ee also Fed. R. Evid. 402, 403Therefore, Plaintiffs’
Motion in Limine #8 is granted.
9. The South Carolina Traffic Collision Report
Plaintiffs’ Motion in Limine #9 seeks to exclude the South Carolir&fit Collision
Report in accordance to S.CoDE ANN. § 56-5-1290and §56-51340. (ECF No. 120 at 4.)
Defendants do not intend to introduce the South Carolina Traffic Collision Reporevidence
for either the 8bject Accident, or Devon Davenport’'s January 4, 2014 accid&@FNo. 132 at
14.) However, Defendants want to reserve the right to use the reports to refresioliieetion
of the investigating law enforcement as permitted by SADE ANN. §56-5-1290. (ECFNo. 132
at 14.) In response to Defendariotion, Plaintiffs agree that the reports can be used to refresh
a witness’secollection, but arsmadmissible as edence pursuant to the statute. (ECF No. 144 at
6.) Accordingly,Plaintiffs’ Motion in Limine #9 is deniedsamoot.
10. Date Summons and Complaint Was Filed
Plaintiffs’ Motion in Limine #10 seeks to exclude the date the summons and complaint
were filed. (ECF No. 120 at 4.) Defendants have no intention to introduce information rggardin
the date the samons and complaint were filed. (ECF No. 132 at Pa)ntiffs’ Motion in Limine
#10 is denied as moot.
11. Any Prior Traffic Citations, Lawsuits, or Automobile Accidents Involving Plaintiffs
Plaintiffs’ Motion in Limine #11 seeks to exclude any priorftca€itations, lawsuits, or
automobile accidents involving Plaintiffs. (ECF No. 120 at 4.) Aside from the prisuigiited
by Plaintiffs in state court which attributed fault to H&B Discount Tires, Defatelhave no

intention of introducing evidencef Plaintiffs’ prior traffic citations, lawsuits, or automobile

13



accidents. (ECF No. 132 at 15.) Because H&B Discount Tires are not a@#riy case, any
mention of a lawsuit against them in another court is not relevant to this matterdiAgbothe
court grants Plaintiffs’ Motion in Limine #11.
12.Criminal Charges and Arrests
Plaintiffs’ Motion in Limine #12 requests that counsel for Defendants be precluded from
offering any testimony, evidence, or argument concerning past criminajeshaconictions,
arrests, or the like of PlaintiffsS(ECF No. 120 at 4.)Defendants state that Plaintiffs have not
identified any other criminal conviction of Plaintiffs in discovery, other than Devaeijort's
January 14, 2014 felony DUbanviction. (ECF No132 at 15.) Plaintiffs agree. (ECF No. 144 at
6.) Therefore, PlaintiffsMotion in Limine #12 is denied as moot.
13.Employment of Counsel/Fees and Date Counsel Was Retained
Plaintiffs’ Motion in Limine #13 seeks to exclude any reference or suggestarndneg
the time or circumstances under which Plaiatégmployed their attorneys. (ECF No. 120 at 4.)
Defendants agree to this Motion in Limine, provided that it is applied to both Rtaiatd
Defendants.(ECF No. 132 at 16.Plaintiffsagree. (EE No. 144 at 6.) According)yPlaintiffs
Motion in Limine #13 is denied as moot.
14.Unrelated Claims or Injuries
Plaintiffs’ Motion in Limine #14 seeks to exclude any reference or suggestion that
Plaintiffs have had unrelated, prior or subsequent injudlesms, suits, or settlements or the
amounts thereof unless there is medical evidence to establish a causal relaiagesiclaimed
by Plaintiffs. (ECF No. 120 at5.) Defendants argue that Devon Davenport’'ssgmd damages,

if any, were causeby his January 2014 accident and not the Subject Accident. (ECF No. 132 at

14



17.) Therefore, Defendants maintain that the January 2014 accident and resultirgganjouats
to a superseding cause and cannot be excluded at tdal. (

Plaintiffs provide no specificity as to what prior or subsequent injuries thmse o
exclude. As to the January 2014 accident, the court has already made a deteresnatiovhat
evidence will be admissible in the discussion of Plaintiffs’ Motion in Limine #2se8an the
vagueness of Plaintiffs’ request, Plaintiffs’ Motion in Limine #14 is denid¢ldowi prejudice.

15. Failure to Call Equally Available Witnesses

Plaintiffs’ Motion in Limine #15 seeks to exclude any reference or suggestion that
Plaintiffs have not called to testify any witness @tpavailable to both parties. (ECF No. 120 at
5.) Defendantsagree to this Motion, provided it applies to both Plaintiffs and Defendants dand tha
it precludes reference or suggestion to failure to call any witness, regastil@bether they are
“equally” available. (ECF No. 132 at 17 Plaintiffs agree. (ECF No. 144 at 7.Jherefore,
Plaintiffs Motion in Limine #15 is denied as moot.

V. CONCLUSION
Based on the foregoing, the cOGRANTS IN PART andDENIES IN PART Plaintiffs’

Motion in Limine (ECF No. 120).

IT IS SO ORDERED.

United States District Judge
May 24, 2018
Columbia, South Carolina
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