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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
AIKEN DIVISION

Tyrone Mosley, ) Civil Action No. 1:16-cv-00383-JMC
)
Aaintiff, )
V. )
) AMENDED ORDER AND OPINION
Quicken Loans, Inc., )
)
Defendant. )

)

This matter is before the court pursuanPtaintiff Tyrone Mosely’s (“Plaintiff”) Motion
to Remand the case to the Barnwell County (SQattolina) Court of Common Pleas. (ECF No.
10). Defendant Quicken Loans, Inc. (“Defentia opposes Plaintif§ Motion to Remand and
asks the court to retain juristion. (ECF No. 12). For theeasons set forth below, the court
DENIES Plaintiff's Motion to Remand.

I. RELEVANT BACKGROUND OF PENDING MOTION

On November 11, 2015, Plaintiff filed a complafor a non-jury trial in the Court of
Common Pleas in Barnwell Countygi@h Carolina. (ECF No. 1-1 @). Plaintiff alleges that he
obtained a real estaman with Defendant. (Id. at 7 1 5). Plaintiff futter alleges that pursuant to
South Carolina law, Defendant was required tizigheine Plaintiff's preference for legal counsel
to assist him during the cliog of the transaction.Id. at 7 1 6). Plaintifalleges that Defendant

provided him with a pre-populated Attorneyfilmance Preference Checklist, which prevented

1 Defendant is the servicer of Plaintiff's loan, ialinis secured by a mortgage (hereinafter “loan
agreement”) on Plaintiff's real property. Thatoagreement establishes Defendant’s security
interest in the property which endures until Plaintiff pays the d&aeHCF No. 1-3 at 3 T 11).
Plaintiff satisfied this debt by executing a sedpgsent mortgage on the same property, which was
executed on August 30, 2013. (ECF No. 12 afBg validity of theAugust 30, 2013, mortgage

is at issue in a separate caSee Tyrone Mosley v. Quicken Loa@wil Action No. 1-16-cv-
00384 (D.S.C. Feb. 8, 2016).
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Plaintiff from choosing an attorney t@present him irthe transaction. I¢. at 8 ff 11-13).
According to Plaintiff, the deprivation of a meagful choice as to the attorney to represent him
in the transaction was unconscionable purst@aB.C. Code Ann. 88 37-10-105 (2016), 37-5-108
(2016). (d. at 8 14). Plainti requests that the court issue@uer and grant hef pursuant to
S.C. Code Ann. § 37-10-105(c)d(at 9 1 23). Plaintiff further requests that the court assess a
statutory penalty bereen $1,500.00 and $7,500.00d. @t 9 7 24). Plaintiff alo asserts that he is
entitled to attorney’s fees and costs frimfendant as permitted by statutéd. &t 9 § 25). For
jurisdictional purposes, Plaintifflaged that he is a citizen tie state of South Carolina; and
Defendant is a corporation organiagtier the laws of aate other than the stadf South Carolina
with a principal place of business in Michigan(ECF No. 1-1 at 7 19, 2). Plaintiff did not
specify an amount of damages in the Compldint, prayed “for the redif set forth above, for
attorney fees and the cegif this action, and for such otherdafurther relief as this court deems
just and proper, but in no event, for an anmogreater than Sevenfjive Thousand Dollars
($75,000).” (d. at 10).

On February 8, 2016, Defendant filed a Metiof Removal assmg that the court
possessed jurisdiction over the matter because complete diversity of citizenship exists between the
parties and the amount in controwersquirement is met. (ECF Nb.at 2). Thereafter, on March
9, 2016, Plaintiff moved the court to remand the matistate court on the basis “that the amount
in controversy does not exceed $75,000.00 as rebuivder 28 U.S.C. § 1332(a)(1).” (ECF No.
10). Plaintiff also moved the cdupo stay all matters related Befendant’s Motion to Dismiss.

(ECF No. 9). On March 28, 2016, Defendant filedesponse in opposition to Plaintiff’'s Motion

2 Plaintiff did not specify a state of incorpion for Defendant in the ComplaintSgeECF No.
1-1 at4 g 2). In the Notice of Removal, Defemdadmits that its principal place of business and
place of incorporation is Michigan. (ECF No. 1 at 2).
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to Remand. (ECF No. 12). ddhtiff filed a Reply in Supparof the Motion to Remand and
Opposition to Defendant’s Notice of Rewal on April 7, 2016. (ECF No. 13).
II. LEGAL STANDARD

Federal courts are courts of limited jurisdiction. A defendant is permitted to remove a case
to federal court if the court euld have had original jurisdictn over the matter. 28 U.S.C. 8
1441(a) (2012). A federal districourt has “original jurisdictiomf all civil actions where the
matter in controversy exceeds the sum or valukg/6f000, exclusive of interest and costs, and is
between - (1) citizenof different States; . .” 28 U.S.C. § 1332(a) (2@). In cases in which the
district court’s jurisdiction isbased on diversity of citizengh the party invoking federal
jurisdiction has théurden of proving the pisdictional requirements faliversity jurisdiction.See
Strawn v. AT & T Mobility LLC530 F.3d 293, 298 (4th Cir. 200@)lding that in removing case
based on diversity jurisdiction, party invoking federal jurisdictiorsnallege same in Notice of
Removal and, when challenged, demuate basis for jurisdiction).

In determining the amount in controversy federal diversity jurisdiction, the court must
examine the complaint at the time of remov@hompson v. Victoria Fire & Casualty C&2 F.
Supp. 2d 847, 848 (D.S.C. 1999) (citiBg Paul Mercury Indem. Co. v. Red Cab,@®3 U.S.
283, 292 (1938)). Generally, “the sum claimed by a plaintiff in her complaint determines the
jurisdictional amount, and@aintiff may plead less than theisdictional amount to avoid federal
jurisdiction.” Phillips v. Whirlpool Corp. 351 F. Supp. 2d 458, 461 (D.S.C. 2005) (citmg,,

St. Paul Mercury Indem. Ca303 U.S. at 294 (“If [the plaintiffloes not desire to try his case in
the federal court he may restotthe expedient of suing forde than the jurisdictional amount,
and though he would be jilisentitled to morethe defendant cannot remaoyg (internal citations

omitted). However, where a complaint includesguest for nonmonetary relief or a request for



a money judgment in a stateathpermits recovery in excesefthe amount demanded, the court
can look to the Notice of Removal to deté@renthe amount in controversy. 28 U.S.C. 8§
1446(c)(2)(A) (2012). If the coufinds by a preponderance of the evidence that the amount in
controversy exceeds the amount spediin section 1332(a), then removal is proper. 28 U.S.C. §
1446(c)(2)(B).

Additionally, section 1332 requires comigeliversity between all partieStrawbridge v.
Curtiss 7 U.S. 267, 267 (1806)Complete diversity requirethat “no party shares common
citizenship with any party on the other sideMayes v. Rapopaortl98 F.3d 457, 461 (4th Cir.
1999). Because federal courts are forums of lanjgeisdiction, any doubt as to whether a case
belongs in federal or state court shobéresolved in favoof state court.See Auto Ins. Agency,
Inc. v. Interstate Agency, In&25 F. Supp. 1104, 1106 (D.S.C. 1981) (citations omitted).

[11. ANALYSIS

There is no dispute that complete diversity isxisthis matter. The parties dispute whether
the amount in controversy requirement is mebrider to support removal. Plaintiff moves to
remand this matter to state court on the btws the amount in comtversy does not exceed
$75,000.00. (ECF No. 10). Specificallyafitiff asserts that because te damnunctlause of
the complaint limits the damages sought to $75,008h@0amount in controversy cannot be met.
Defendant asserts that Plaintiff seeks nonmonegdisf in the form of having the loan agreement
declared unconscionable, and such relief wayrkatly exceed $75,000.00. Plaintiff submitted a
Declaration regarding damages, wdiarPlaintiff states that (1) the entire value of his claim does
not exceed $75,000.00 and (2) Plaintiff will not seek or accept any relief or recovery greater than

$75,000.00. (ECF No. 13-1at2 13, 4).



Upon review, the court notesathPlaintiff did not specifjan amount of damages in his
complaint, but merely attempted to provide an estimate of the maximum amount of damages to
which he might be entitled SEeECF No. 1-1 at 10). Therefotde court may interpret Plaintiff’s
stipulation as to damages as a clarificatbérthe amount of damages Plaintiff seel@ee, e.g.,
Carter v. Bridgestone Americas, In€ivil Action No. 2:13€V-00287-PMD, 2013 WL 3946233,
at *3 (D.S.C. July 31, 2013) (“Defendant concettext ‘Plaintiff does not specify an amount of
damages in her Complaint.” (Internal citation onditfeThe Court interprets Plaintiff's statements
in her notarized affidavit as the amount in controveysas a stipulation, cldying that the total
amount of damages sought by her Conmples not more than $60,000.000][sic].Gwyn v. Wal-
Mart Stores, Ing. 955 F. Supp. 44, 46 (M.D.N.C. 1997)A post-removal stipulation or
amendment of the complaint to allege damdmgew the jurisdictionahmount will not destroy
federal jurisdiction once it has attached. Howewten facing indeterminate claims, . . . the court
may consider a stipulation filday the plaintiff that the claim deenot exceed” the jurisdictional
amount.) (Internal citation and quotation markstted). Though Plaintiff submitted a Declaration
in an attempt to limit the maximum amount ddmages sought, South Carolina law permits
recovery in excess of the relief requested by PlainB#e Battery Homeowners Ass’n v. Lincoln
Fin. Res., InG.422 S.E.2d 93, 95-96 (S.C. 1992) (quotingt8cCarolina Rule of Civil Procedure
54(c) which provides that a partyahbe granted the relief to whidhis entitled even if the relief
was not demanded in the pleadindsnes v. BennetB48 S.E.2d 365 (S.C. Ct. App. 1986) (noting
that it was error for a trial judge tostruct a jury that it could neeturn a verdicin excess of the
relief prayed for in accordance with SCRCP 54(s¢e alsaCook v. Medtronic Sofamor Danek,
USA, Inc, Civil No. 9:06-cv-01995, 2006 WL 2171130,*at n.2 (D.S.C. July 31, 2006) (noting

that South Carolina does not lirdamage awards to the amounggified in the ptadings). Thus,



the court finds that pursuant 28 U.S.C. 8§ 1446(c), this case mets the precise situation that
permits courts to also consider the NoticeR#moval in order to determine the amount in
controversy by a preponderance of the evidence.

Defendant contends that Plaintiff’'s Declamatiis insufficient because it fails to account
for the value of the nonmonetarglief requested. When a pléfhrequests nonmonetary relief,
courts measure the amountgontroversy by thealue of the objectf the litigation. JTH Tax,

Inc. v. Frashier 624 F.3d 635, 639 (4th Cir. 2010). The eabf such relief is determined by
reference to the larger of two figes: either the worth of the relief tioe plaintiff or its cost to the
defendant.d. Here, Plaintiff maintains that he imit his relief to under $75,000.00. However,

in his complaint, prior to thad damnuntlause, Plaintiff requests esgific relief including that a

“court should issue its order and grant relief @e#ms just and proper we1d7-10-105(c).” (ECF

No. 1-1 at 9 T 21). Essentpll Plaintiff requests that a court find the loan agreement
unconscionable. Pursuantto S.C. Code Ann. §B7105(c), when a court finds that an agreement

is unconscionable as a matter of law under ge@3i7-5-108, the court cagrant the following

relief: (1) refuse to enforce the entire agreemeihempart of the agreement that it determines to
have been unconscionable; (2) enforce theesgeat less the unconscionable portion; (3) rewrite

or modify the agreement to eliminate the unciosable term and enforce the new agreement; or

(4) award damages equal to or less than the loan finance charge while permitting repayment of the
loan without a finance chargewasll as attorney’sees and costs. S.C. Code Ann. 8 37-10-105(c).
Plaintiff does not suggest ah a specific term in the agreement with Defendant was
unconscionable, but that the pess of entering into the agreemt was unconscionable since he

was deprived of counsel. Thus, it is not reasonable that any court would choose to omit a specific

portion of the agreement upon a finding of uncomsability. If a cout were to find that



Defendant’s actions were unconscionable as a nafttaw, a court would have to either refuse
to enforce the entire agreementaward damages equivalentth@ amount of the finance charge
along with attorney’dees and costs. Accordingly, thestof Plaintiff's requested relief to
Defendant would be, at a minimum, the cossaziated with awardingamages to Plaintiff
equivalent to the finance charga the loan. However, the greatast of Plaintiff's requested
relief to Defendant would be the cost assadatvith a finding that the entire agreement is
unenforceable. Such a finding would render Defendant unable to foreclose on the property or
collect the outstanding balanc8ee e.g., Void v. OneWest Ba@kil Action No. DKC 11-0838,
2011 WL 3240478, at *3 (D. Md. July 27, 2011). Tlater cost is the value by which the court
measures the amount in controvers§ee Lee v. Citimortgage, In@39 F. Supp. 2d 940, 946
(E.D. Va. 2010) (noting that thelesant inquiry is the cost to defendant of complying with any
prospective equitable relief the plaintiff seeks).

Defendant provided an affidavit along witie Notice of Removal indicating the value of
its agreement with Plaintiff. (ECNo. 1-3). The mortgage is secdigy a debt that has an original
principal amount of $35,714.00 plus irgst at the fixed rate of 3.5008€r year over fifteen years
until the total amount of the debt is paildl. @t 3 § 12). The total amount of principal and interest
Plaintiff is obligated tgpay on the debt is $45,957.60ld.(at 3 T 13). Additnally, Plaintiff is
obligated to pay an additional $92.31 per montesorow payments towards property taxes and
homeowner’s insurance. (ECF N2 at 17). In total, over theourse of the loan, Plaintiff is
obligated to pay Defendant $62,573.40. Presumably, if a court determines that the entire
agreement is unenforceable, sudiefavould cost Defendant $62,573.40.

Although the amount of the nonmonetary etlrequested by Plaintiff is less than

$75,000.00, this court must still consider the amaintequested monetary relief in order to



determine the amount in controwersPlaintiff also requests refipursuant to S.C. Code Ann. 88
37-10-105(a) and (d). (ECF No. 1-1 at 9 11 24, Paxsuant to subsectidga), when a court finds

that a creditor has violated the attorney choice provision as outlined in S.C. Code Ann. § 37-10-
102 (2016), a court may assess a penaltynag#ie creditor irany amount between $1,500.00

and $7,500.00. Thus, a court magess up to a $7,500.00 penalty agabDefendant in addition

to invalidating the loan agreement. AdditionallyPlaintiff were to prevail, a court would be
required to award Plaintiff attorney’s fees. SJ0de Ann. § 37-10-105(d) (“In an action in which

it is found that a creditor has violated this chapter, the court shall award to the debtor the costs of
the action and to his attorneysthreasonable fees.”). Whettorney’s fees are required by
statute, a court may considdgre amount of attorney’s fees when determining the amount in
controversy.Francis v. Allstate Ins. Cp709 F.3d 362, 368-69 (4th Cir. 2010). Here, Defendant
asserted in the Notice of Removal thiaé value of this case exceeds $75,000.00, and has
demonstrated through documentation provided todabist that the value dhe invalidated loan
agreement and possible penalties assessed byrapursuant to sects 37-10-105(a) and (c)
would cost Defendant about $70,000.00. Thus, in dadethis court to determine that the amount

in controversy exceeds $75,000.00, this court would hafied that the value of attorney’s fees

and costs in this case exceeds $5,000.00. This case involves disputes regarding federal
jurisdiction, as well agsssues of contractual and statutortempretation. Accordingly, this court

finds that the “complexity of this case is sufficiémtestablish that it is more likely than not that

the attorney’s fees likely to be incurred bygiatiff] in this [action] . . . will exceed the
jurisdictional threshold.1d. at 369. Plaintiff has not provideany documentation demonstrating

how a court might invalidate thentire agreement, award statilioprescribed penalties, and

statutorily prescribed attorneyfses while limitingthe relief to $75,000.06ee Dart Cherokee



Basin Operating Co., LLC v. Owerk35 S. Ct. 547, 554 (2014) (noting that when a defendant's
assertion of the amount in controversy is chakkehdpoth sides submit proof and the court decides,
by a preponderance of the evidence, whetheratimount-in-controversy requirement has been
satisfied). Nor has Plaintiff provided any documéntato refute Defendalst assertion that the
value of the requested relief exceeds $75,000.08us,Tthis court finds that Defendant has
demonstrated the amount in controvebsged on the nonmonetary relief exceeds $75,000.00.
Therefore, this court has subject matter judsdn in this action pursuant to 28 U.S.C. §
1332(a)(1).
V. CONCLUSION

Based on the foregoing, Plaintiff's Mon to Remand, (ECF No. 10), BENIED.
Accordingly, this court grants &htiff an extension in order thle a response to Defendant’s
Motion to Dismiss (ECF No. 5). The respern® the Motion is due by May 16, 2016. Any

subsequent replies shhk filed by May 26, 2016.

IT ISSO ORDERED.
[} o j
8.7’@%«&@-@%

United States District Judge

July 5, 2016
Columbia, South Carolina



