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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
CHARLESTON DIVISION

MARY FRANCES BIGBY,

Plaintiff,
No. 1:16ev-00890DCN

VS. )

) ORDER
CAROLYN W. COLVIN, Acting )
Commissioner of Social Security, )
)
Defendant. )

This matter is before the court on United States Magistrate Sidge V.
Hodges’s Report and Recommendation (“R&R”) recommending that this coum dfé
final decision of th&Commissioner of Social Security (the “Commissionén”fieny
plaintiff Mary Frances Bigby'$*Bigby”) application for disability insurance benefits
(“DIB”) and social security insurance benefits (“SSI”). For the reasorfsrsietbelow,
the courtrejectsthe R&R, andeverses and remanttee Commissioner’s decision.

. BACKGROUND

A. Procedural History

Bigby filed an application for SSI and DIB on May 31, 2012. Tr. 18. In each
application Bigby alleged disability beginngnJanuary 15, 201@he “alleged onset
date”). Id. The Social Security Administration deniBajby’s claims initially and on
reconsiderationld. Bigby requested a hearing before an administrative law judge
(“ALJ"), and ALJ Harold Chamberkeld a hearing on July 10, 2014. Tr. 32—69. The
ALJ issued a decision ddecember 32014, finding thaBigby was not disabled under

the Social Security Act (the “Act”). TL5-31. Bigby requested Appeals Council review
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of the ALJ’s decision. The Appeals Council declifdgby’s request, Tr. 1-6, rendering
the ALJ’s decision the final action of the Commissioner.

OnMarch 18, 2016 Bigby filed this action seeking judicial review of the ALJ’s
decision. The magistrate judge issued the R&Relruary3, 2017, recommending that
this court affirm the ALJ’s decisiorBigby filed objections to the R&R oRebruary 17
2017, and the Commissioner respondeBigby’s objections orMarch 3, 2017. The
matter is now ripe for the court’s review.

B. Medical History

Becauseaigby’s medicalhistory is not directly at issue here, the court dispenses
with a lengthy recitation thereof and instead notes a few relevant &igtsy was born
on April 29, 1968 and was 43 years old on the alleged onset date. TiISI286.
communicates in English and has a high sckdakation Tr. 286.

C. ALJ’s Decision

The ALJ employed the statutorily required five-step sequential evaluaboags
to determine whethdBigby had been under a disability since the alleged onset déte
ALJ first determined thaBigby had not engaged in substantial gainful activityirdythe
relevant period. Tr. 20. At step two, the ALJ found Bigby suffered from the
following severe impairmentsobesity, degenerative joint disease withgmirg knee
pain and knee surgeries, sciata with chronic low back pain, headaches, and depression.
Id. At step three, the ALJ determined tiBagby’s impairments did not meet or equal one
of the listed impairments in 20 C.F.R. Part 404, Subpart P, Appér(tthe Listings”).

Tr. 21-22. Before reaching the fourth step, the ALJ determine@itiay had the

residual functional capacity (“RFC”) to “lift up to ten pounds on an occasional bésis, li



and carry less than ten pounds on a frequent basis” ar8igiigtcould never climb
ladders, ropes, and scaffolds, and should avoid even moderate expagonigtace
hazards. Tr. 22. Additionally, the ALJ determined Bigby could perform “simple,
routine, repetitive tasks.id. At step four, the ALJ found th&igby was unable to
performher past relevant work, but based on her age, education, andBRB¢ could
perform certain jobs that existed in significant numbers in the national econanb. T
Therefore, the ALJ concluded tHigby hadnot been under a disability within the
meaning of the Act since the alleged onset date.

. STANDARD OF REVIEW

This court is charged with conducting a de novo review of any portion of the
magistrate judge’s RR to which specific, written objections are made. 28 U.S.C.
8 636(b)(1). A party’s failure to object is accepted as agreement with theisionsl of

the magistrate judgeSeeThomas v. Arn, 474 U.S. 140, 149-50 (1985). The

recommendation of the magiste judge carries no presumptive weight, and the

responsibility to make a final determination rests with this cdddthews v. Webe423

U.S. 261, 270-71 (1976).
Judicial review of the Commissioner’s final decision regarding disabilityfitene
“Is limited to determining whether the findings of the [Commissioner] are supdoyte

substantial evidence and whether the correct law was apph&ds v. Sullivan, 907

F.2d 1453, 1456 (4th Cir. 1990). Substantial evidence is “more than a mere sdintilla o
evidence but may be somewhat less than a preponderddcériternal citations
omitted). “[I]t is not within the province of a reviewing court to determine thegheif

the evidence, nor is it the court’s function to substitute its judgment for that of the



[Commissioner] if his decision is supported by substantial evideride.Where
conflicting evidence “allows reasonable minds to differ as to whether a clasnan
disabled, the responsibility for that decision falls on the [ALJ],” not on thewawy

court. Craig v. Chater76 F.3d 585, 589 (4th Cir. 1996) (internal citation omitted).

However, “[a] factual finding by the ALJ is not binding if it was reached bgmaef an

improper standard or misapplication of the law.” Coffman v. Bowen, 829 F.2d 514, 517

(4th Cir. 1987).

[ll. DISCUSSION

Bigby argues that the RFC is not supported by substantial evidence, making two
specific objetions to the R&R: (1) the ALJ presented an incomplete hypothetical to the
vocational expert (“VE”)and (2) the ALJ failed to provide support from the case record
in assessing Bigby’s credibilityThe court findshatremand is appropriate because the
ALJ presented an incomplete hypothetical to\fke and so does not address Bigby’s
objection abouthe ALJ’scredibility assessment

The ALJ found that Bigby suffers from a mild restriction in daily activities,
moderate difficulties in social functioning, moderate difficulties in coneéotr,
persistence or pace, and no episodes of decompensation, which have been of extended
duration. Tr. 21.The ALJ concludedhat Bigbydid not “exhibit any workelated
limitation funcion due to any mental condition,” Tr. 24, but failed to sufficiently explain
the excluson of such mental limitationThe ALJ cites to Dr. Khalid Soherwardy(“Dr.
Soherwardy”)exams which “reveal intact thought process, appropriate thought content, a
normal mood and affect, good memory, and good concentration and attention,” but then

givesthis opinion “limited weight.”Tr. 24. Despite findinghatBigby had “moderate



difficulties in concetration, persistence and pacér. 21, the ALJ’s hypothetical to the
VE failed to incorporate Bigby's mental limitations. A review of the transcriph fitee
hearing reveals that the ALJ’'s hypothetittathe VE was
“The work which can be done is limited to the performance of simple,
routine, and repetitive tasks; and there can be occasional interaction with
the public, and occasional interaction with coworkers, although the person
actually could be around coworkers throughout the workday.
Tr. 59.

It is clear thatan ALJ must explain how heagluatedthe claimant’'s moderate

limitation in concentration, persistence, and pdogviascio v. Colvin, 780 F.3d 632 (4th

Cir. 2015), the Fourth Circuit held thah ALJ’shypothetical to the VE limiting the
plaintiff to performing simple, routine, unskilled tasks dmt account for a claimant’s
limitations in concentration, persistence and padee Masciocourt noted that “the

ability to perform simple tasks differs from the ability to stay on tag.’at638. This
court has found that an ALJ’s hypothetical contairarrgstriction td'simple, routine,
repetitive tasks” failedlo address the claimanidility to stay on taskSeeWesterlund

v. Colvin, 2015 WL 9286495 at *9 (D.S.C. Nov. 18, 2015) (finding the ALJ’s limitation
in the hypothetical to “simple, routine, repetitive tasks” did not account for his nledera
limitation in con@ntration, persisince, or pacg¢ Remand is required “when: 1) a
finding of mental limitation in concentration, persistence, or pace is not ezflecthe
RFC; 2) the mental limitation was not incorporated in the hypothetical given to the VE;
and 3) the ALJ did not sufficiently explain the exclusion of suchtahdmitation.”

Wilson v. Colvin, 2016 WL 625088, at *4 (D.S.C. Jan. 15, 2018¢re,despite finding

that Bigby had “moderate difficulties in concentration, persistence and gac@]l, the



ALJ’s hypothetical to the VE failed to incorporate Bigby's mental limitatiohs all of

thefactorsin Wilson are fulfilled here, remand is appropriate.

In Herren v. Colvin, 2015 WL 5725903, at *6 (W.D.N.C. Sept. 30, 2015), the

ALJ presented aimilar hypothetical with restrictiamfor onlyoccasional interactions

with the public and supervisors. THerrencourtfound thatwhile thehypothetical

contained aestriction to “simple, routine, repetitive taski failed to address the
claimant’s ability to stay on tasis required by Masciold. Here, the ALJ’s
hypothetical accounted for interaction with the public and co-workers. Howesver, a
Herren the limitations are limited to the interactions with the public and/@ders, and

do not account for Bigby’s ability to stay on task. Along the same lines, in Weeks v.

Colvin, 2015 WL 5242927, at *2 (E.D.N.C. Sept. 8, 2015), the court foemznd
appropriate where the hypothetical included performing “simple, routine, trepégisks

with only occasional contact with thergeralpublic in an environmemith few

workplace changes,” because whhehypothetical sufficiently accounted for difficulties
with concentration and persistenitedid not accounfor difficulties with pace.

Similarly, herethe limitationin the hypothetal—"to the performance of simple,

routine, and repetitive tasks . . ajlpwing] occasionabccasional interaction with the
public, and occasional interaction with coworkers, although the person could be around
coworkers throughout the day’—does not account for pace. Tr. 5N&fely, there is

no referenceo or limitation of production, pace, speed, or any such temporal limitations.

In contrastjn Dixon v. Colvin, 2016 WL 520293, at *7 (E.D.N.C. Jan. 21, 2016)
the court found the ALJ’s limitations for only occasional contact with coworkers and the

general public, a low production occupation, no complex decision-making and no



constant changes addressed claimant's moderate difficulties in concenpextsistence,
or pace However, hex the ALJ limits only Bigby's interaction with the public and co
workers andsays nothing about production or decision-making. Tr. 59-60.

A review of the record demonstrates that the ALJ deternthedd@igby’s mental
limitations rose to the level of severe. Tr. 20. This is also reflected in theriphia$the
hearing, when the ALJ statédVell, I'll just leave it in there as a, as a severe
impairment[.]” Tr. 48. The ALJ determined that Bighgd “moderate difficulties in
concentration, persistence, and pace basedon] the moderate difficulty on the
claimant’s diagnosis of depression with a worried and anxious mood, which can affect
social functioning and concentration.” Tr. 2h. makng this determinationhe ALJ
acknowledged “that the claimant is only prescribed andeypressant medication
(Zoloft) from her treating physician, does not seek counseling, or psychiagjaca
has never required psychiatric hospitalizatitoh. Additionally, the ALJ gave “limited
weight to Dr. Soherwardy’s opinion regarding the claimant’s mental cyzauit
agree[d] with the prior ALJ’s decision that limits the claimant to simple, repetitive,
routine tasks.” Tr. 24. Despite giving this opinionited weight, the ALihenstated
thatDr. Soherwardydoes not recommend psychiatric care and notes that the claimant
does not exhibit any wortelated limitation in function due to any mental conditioffir’
21. Furthermorethe ALJstates'While | note that there is no psychiatric care in the
record, the claimant does carry a diagnosis of depression with a worried angsanx
mood and is likely affected by her chronic pain.” Tr. 24.

The court finds that the ALJ did not adequately explain how he considered

Bigby's moderate limitations in the REQVithout an explanation as to wBygby’'s



moderate limitation in social functionirayd not translate into workelated limitations—
which would provide an explanation for the ALJ’s incomplete hypothetidhkety E—
the court is left to guess as to how the ALJ concludeBgdaty could perform the

relevant functions ifight of her mental limitations Fauber v. Colvin, 2016 WL

8736904, at *5 (W.D. Va. Aug. 12, 201@emandng in part due to ALJ'$ailure to
mention in the hearing atecisionthe impact otlaimant’'smoderate social functioning

limitation on the claimant’'s REC See alsd&cruggs v. Colvin2015 WL 2250890, at *5

(W.D.N.C. May 13, 2015) (“Because the court is left to guess as to how the ALJ
concluded that Plaintiff could perform the relevant functions in light of her mental
limitations, the court finds that substantial evidence does not support his decision and that

remand igherefore appropriatg cf. Helms v. Colvin, 2016 WL 2848368, at *3 (D.S.C.

May 16, 2016) (ALJ sufficiently explained the exclusion ofrental limitationin the
hypothetical to the VBy citingto opinion of the state agency consultant and two other
doctors’ treatment notes which supported the state agency consultant’s assessme
claimant’scoherent goatlirected though processes, normal cognitive processing speed,
and improved anxiety).

Here the ALJ's hypothetical questions to the VE and the corresponding RFC
assessment limitinBigby to performing $impleg routine, andepetitivetasks, with
occasionainteraction with the public and occasional interaction with co-workers” but the
ability to “be around co-workers throughout the day” do not account for Bigby’s
moderate difficulties in maintaining concentration, persistence or gamardingly,

remand isappropriateseeMasciq 780 F.3d at 636, and the court need not address

Bigby’'s remaining arguments.



V. CONCLUSION

Based on the foregoing, the coREJECTS the magistrate judge’s R&R,
REVERSESthe Commissioner’s decision, aREMANDS the case fofurther
administrative proceedings.

AND IT IS SO ORDERED.

DAVID C. NORTON

UNITED STATES DISTRICT JUDGE
September28, 2017
Charleston, South Carolina



