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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
AIKEN DIVISION

Steven W. Baxley )
Plaintiff, )
)
V. ) Civil Action No.: 1:16v-00901JMC

)

Savannah River Nuclear Solutions, LLC ) ORDER AND OPINION
and Savannah River Nuclear Solutidns, )
)

Defendants. )

)

This matter is before the court upon review of tMegistrateJudge’s Report and
Recommendation (“Report”’JECF No. 49), recommending thaDefendant Savannah River
Nuclear Solutions, LLC’s (“SRN$ Motion for Summary Judgme{ECF No.32) be granted.
For the reasons stated below, the cAlBCEPT S the Magistrate Judge’s Report (ECF No. 49).

l. RELEVANT FACTUAL BACKGROUND

Plaintiff has been an employee at trev&nah River Site (SRS) since 1989. (ECF No.
322 at 8 (28:48.) Plaintiff worked as a Production Operator, and as a requirement for his job, he
was required to obtain and maintain all qualificationd. gt 17 (64:314); see alsd&CF No. 32
3 at 21.) In 2009, Plaintiff was placed on work restricabthe request of his doctbecause he
has sleep apneandbecause of this restrictidre wadimited to working only day shifts. HCF
No. 322 at 10 (34:2035:14).) Plaintiff applied for aGrade 18 Production Operator position at

the Savannah River National LaboratorySRNL’) and in October 2012, hbegan his

! Defendantsserts that it is the proper entityd that “Savannah River Nuclear Solutions” is not
the name of a legal entity. (ECF No. 32 at 1 nAt}he hearing on this matter, Plaintiff's counsel

agreed that Defendant Savannah River NucleartiBok) LLC is the proper Defendant for this

matter. For theseeasos the courtDIRECTS the clerk to strike Savannah River Nuclear
Solutions from the caption.
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enmployment. [d. at 14 (51:19-2p)

As a Production Operator at SRNL, Plaintiff was required to undergo traininfgispec
that facility and obtain allequiredqualifications. Id. at 17 (64:317).) Part of this training was
learning the operations of three different watch stat{@@$-A Watchstation, Facility Operator
Watchstation, Control Area Watchstation)d. @t 1213 (44:1246:2); see alsdECF No. 323 at
21)

Plaintiff qualified for the 776A Watchstation, and moved to trainifigr the Facility
Operator Watchstation. (ECF No.-32at 17 (62:46).) As part of his Facility Operator
Watchstationtraining, Plaintiff had to take part in a “walkthrough” witlis managerKenny
Franklin (ECF No. 32 at 15 (53:519).) In an August 2013 walkthrough, Franklin tested
Plaintiff's knowledge of the facility’s operations by asking him questi@tated to various
operations and procedures in each of the areas of the facility. (ECFat3Z3 (46:12).)
Plaintiff had to pass this oral examination in order to be qualifiedherFacility Operator
Watchstation which was required for Production Operatmi,if he could not qualifyie would
have to be reassigned to another posititoh.af 8 (27:1828:4).) Plaintiff did not provide Franklin
with satisfactory responses to some of the quesbarthe walkthroughtherefore, Plaintiftid
not qualifyfor the Facility Operatdos Watchstation (Id. at 5 (16:321).) However, Franklin did
not fail Plaintiff, instead he suspended the test to allow Plaintiff the chance to learn théooperat
and procedures of the Facility Operator Watchstatidd. af 15 (54:2455:25).) By doing so,
Plaintiff wasnotimmediatelyreassigned for training with a different groupd. ét (56:114).)

One of the areas where Plaintiff needed additional training was on Jventitaibcesses,
includingprocedures concerningntilation hoodsn the laboratories. (ECF No. 32at 18 (65:1

66:25); (68:511).) The ventilation hoods could not be turned off during the day when the



technicians were usually working because the ventilation hoods removed radioad¢avialsna
from the air.(Id. at 18 (66:567:5).) As a resulobf the ventilation hoods not being able to be turned
off during the dayfFranklin stated that Plaintiffould have to move toshift” in order to train on
the ventilation hoods on nights and/or weekentts,; ECF No. 323 at 56 (16:24-17:15). Shift
work is defined as “nights and days” on a rotation, where Plaintiff coullacivork with the
equipment and simulateld( at 6 (1916-20:2).) At this point Plaintiff told Franklin that he was
on a work restriction and that he could petformshift workat night. (ECF No. 32 at 19 (71:9
20).) Franklin then described what the procedure would Brintiff could not qualifyfor the
Facility Operators Watchgtan andthe accommodations procehat could be undertaken to help
Plaintiff qualify.? (Id. at (71:9-72:10).) Franklin also suggestieat Plaintiff needed to go to his
doctor in order to be released from his work restrict{tth at 20 (74:1225); ECF No. 2-3 at 7
(22:12-22).)

In August 2013Plaintiff met withDonna Fowler in Humanésourceso discuss the reason
Plaintiff was being asked by Franklin to be relieved of his work restriction. (ECF NbaB822
(83:620).) On August 26, 201, laintiff emailed Fowler stating that he would be willing to work
after 5pm if necessargndFowlerrelayed to Plaintifthat ameeting was being planned to dissus
how to handle Plaintiff's work restriction. (ECF No.-82at 2 § 7ECF No. 322 at 70) On
September 12, 2013, a “Path Forwardéeting washeld with representatives from Human

Resourcesand Plaintiffs managers to discuss options for accommodating Plaintrtirk

2 Plaintiff was considered a “full service” employee, therefore the accomtinod process
includes in order of progression: (1) see if the employee can be reasacaiitynodated in their
current position, (2) if the employee cannot be accommodated then efforts are nradlgaodnt
positions at the same grade level, or at a lower grade level, (3) if a job cannot be ridutheére

can be no reasonable accommodation then the employee would be “medically discontinued.”
(ECF No. 32-2 at 20 (73:23-25), 63.)



restricton. (ECF No. 325 at § 8.) It was the group’s decisidhatthey needed more information
from Plaintiff's treating physician before it could move forward with argoaamodations (Id.
at2319)

On September 19, 2013, Franklin a@thdy Lyons met with Plaintiff and informed him
that the reasonable accommodations process had begun and that if he felt thidtisne were
no longer permanent, then he should be reevaluated by his doctor. (EGE2Nat 24 (90:22
91:22); see alsoECF No. 322 at 69) Plaintiff was instructed that if his doctor lifted his
restrictions, therby Octder 14, 2013e was to give a lettdo Dr. Johnson, the onsi&RNL
physician stating that his doctor had lifted his restrictio(lSCF Na 322 at 69) Plaintiff testified
that he understood where to take the letter from his doctor. (ECF Noat325 (93:2122).) On
September 24, 2013, Plaintiff met with his treating physician and requested thabrkis
restrictian be liftedfor two months(id. at 24 (92:36)), which his physician grantedd( at 21
(78:13-23), 58 Plaintiff turned the letter in to Defendant in early October 205&e (dat56).

After the September 19, 2013 meeting, Plaintiff had anotieeting with Willie Bell from
EEOC, Ned Baynham from Human Resources, Fowler, Franklin, and L{fdnat 2526 (95:25
98:25).) During this meetindPlaintiff testifies he was informed that there were no more jobs
available for him.(ld. at 26 (99:13-100:9).)

In October 2013, Plaintiff contacted Pat Smith in Human Resources to discuss his
eligibility to retire. (d. at 29 (110:23111:9).) Plaintiff testifies that he told Smith that “there
wasn’'t another job available and that [he] would be medically discontinued [becahisdaudt]”

(id. (111:26)), and Plaintiff testifies that Smith told hittmat “it would be better for [himfo take
earlier retirement than to be medicallyscontinued and that's when [hefcided to take

retirement” {d. (111:69)). On October 9, 2013, Plaintiff notified Fowler that he was retiring



effective October 31, 20131d( at 2930 (112:25-113:2));9ee alsd&CF No. 38 at 166 (eail to
Fowler).)
. RELEVANT PROCEDURAL BACKGROUND

On March 21, 2016, Plaintiff filed a Complaint against Savannah River Nuclear Solutions,
and Savannah River Nuclear Solutions, Llt@ier the Americans with Disabilities Act (“ADA”),
42 U.S.C. § 12101, et seq. (ECF No. 1.) On March 27, 2017, SRICSfiled a Motion for
Summary Judgment (ECF No. 3ahd on April 19, 2017, Plaintiff responded (ECF No.3Dn
April 26, 2017, SRNS, LLC replied. (ECF No. 39.) On January 19, 2018, Magistrate Judge
Thomas E. Rogers, Il filed the Report (ECF No. 49.) On February 2, 2018, Plaiatffah
Objection to the Report (ECF No. 50), and on February 16, ZRRS LLC replied (ECF No.
51).

1. JURISDICTION

The court has jurisdiction over Plaintiff's claims via 28 U.S.C. § 1331, as they arise under
laws of the United States. Plaintiff brings his claims pursuant to the AmeritdnBigabilities
Act, 42 U.S.C. § 12101, et seq.

V. LEGAL STANDARD

The MagistrateJudge’s Report is made in accordance with 28 U.S.C. § 636(b)(1)(B) and
Local Civil Rule 73.02B)(2)(e)for the District of South Carolina. ThéagistrateJudge makes
only a recommendation to this court, which has no presumptive weight. The resportsibility
make a final determination remains with this co#ée Mathews v. Webd?23 U.S. 261, 2701
(1976). The court is charged with makingla novadetermination of those portions of the Report

to which specific objections are madé=ed. R. Civ. P. 72(b)(28). “The district judge may

3 0n April 20, 2017, Plaintiff filed additional attachments to his Response. (ECF No. 38.)
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accept, reject, or modify the recommended disposition; receive further evideneaturn the
matter to the Magistrate Judge with instructionisl”at 72(b)(3).

Summary judgment should be granted “if the movant shows that there is no genuine dispute
as to ay material fact and the movant is entitled to judgment as a matter dfffad. R. Civ. P.
56(a). A factis “material”fiproof of its existence or nemistencevould affect the disposition of
the case under the applicable ladnderson v. Liberty Lobby In&77 U.S. 242, 24819 (1986).
A genuine question of material fact exists where, after reviewing the recordhedea thie court
finds that a reasonableryucoud return a verdict for the nonmoving partig. at 248.

In ruling on a motion for summary judgment, a court must view the evidence ligtihe
most favorable to the nonmoving parti?erini Corp. v. Perini Constr., Inc915 F.2d 121, 124
(4th Cir. 1990) (citingPignons S.A. De Mecanique v. Polaroid Cofb7 F.2d 482, 486 (1st Cir.
1981)). The nonmoving party may not oppose a motion for summary judgment with mere
allegations or denials of the movant's pleading, bsteiad must “set forth specific facts”
demonstrating a genuine issue for trial. Fed. R. Civ. P. 5&£eY;elotex Corp. v. Catretd77
U.S. 317, 322, 324 (1986\nderson v. Liberty Lobby, In@77 U.S. 242, 252 (1986All that is
required is thatsufficient evidence supporting the claimed factual disputeimevn to require a
jury or judge to resolve the parties’ differing versions of the truth at’triahderson477 U.S. at
249 (citingFirst National Bank of Arizona v. Cities Service C201 U.S. 253 (1968))‘'Mere
unsupported speculation . . . is not enough to defeat a summary judgment mBtiois. V. Nat
Ass’n of Bus. & Educ. Radio, In&g3 F.3d 55, 62 (4th Cir. 1995). “[T]he burden [to show no
genuine issue of material facth dhe moving party may be discharged‘slyowing'—that is,
pointing out to the district courtthat there is an absence of evidence to support tHgmowring

party s case.”Celotex Corp.477 U.S. at 325.



“In []a situatiofwhere a party fails to make a showing sufficient to establish an essential
element of their case, on which they will bear the burden of proof af thiefe can belo genuine
issue as to any material factince a complete failure of proof concerning an essential element of
the nonmovingoarty s case necessarily renders all other facts immatefiaé moving party is
‘entitled b a judgment as a matter of lab&cause the nonmoving party has failed to make a
sufficient showing on an essential element of her case with respectcto stlghas the burden of
proof” Id. at 322-23.

V. ANALYSIS

The Magistrate Judge found that Plaintiff stated two clainter the ADA, the first being
Defendant’'sfailure to providePlaintiff reasonable accommodations, and the second being
constructive discharge. (ECF No. 49 at 1, 11, H3intiff seems to combindesetwo claims
togetherhowever, the court will address Plaintiff's objections as to each claimeselyar

a. Failure to Preide Reasonable Accommodations

Plaintiff states similar arguments in lobjection (ECF No. 50) and her Response (ECF
No. 37) toDefendans Motion for Summary Judgment. However, to the extent that Plaintiff
specifically objects to the Magistrate Judgirsling in regard to Defendant’s failure to provide
Plaintiff with reasonable accommodatiptise court will address this objection.

“In a failure to accommodate case, a plaintiff establishes a prima facie casewigng
‘(1) that he was an individuallve had a disability within the meaning of the statute; (2) that the
[employer] had notice of his disability; (3) that with reasonable accomimada could perform
the essential functions of the position . . .; and (4) that the [employer] refused ¢csuntdk
accommodations.’Rhoads v. F.D.1.C257 F.3d 373, 387 n.11 (4th Cir. 2001) (quofititchell

v. Washingtonville Ctr. Sch. Disl90 F.3d 1, 6 (2d Cir. 1999)).



It is undisputed that Plaintiff was regarded as having a disabidgr the ADA due tbis
sleep apnea and evidenced by his work restrictions, therefore, he was disabled fos mirihese
statute. $eeECF No. 32-2 at 10 (34:20-35:14); ECF No. 37-1 at 2; ECF No. 37-4 ge2.glso
42 U.S.C. § 12102(3)(A). It is also undisputed that Defendant had notice of his disaBidty. (
ECF No. 323 at 6 (20:319).) Whether Plaintiff could perform the essential functions of the
Production Operator position with a reasonable accommodation and whether Defendahtoefuse
make such accommodations are at issue.

With respect toPlaintiff's ability to perform the essential functions afProduction
Operatorwith a reasonable accommodation, the court rdatgrminethe essential functions of
Plaintiffs job as a Grade 18 Production Operator, and second whether the proposed
accommodabns were reasonable. “[A] function may be essential because the reagmsition
exists is to perform that function” or “[tlhe function may be highly specidlige that the
incumbent in the position is hired for his or her expertise or ability ttonoerthe particular
function.” 29 C.F.R. 8§ 1630.2(n)(2)(i),(iii). “Evidence of whether a particular functiorseé&al
includes, but is not limited to: (i) [tthe employer’s judgment as to which fomgtare essential. .

. [and] (iv) [t|he consequences of not requiring the incumbent to perform the functobrat §
1630.2(n)(3i),(iv). Part of the essential duties of a Grade 18 Production Oparator‘|[o]perate
process controls [and equipment], and to [g]ualify on all Grade 18 duties andaimaint
qualifications.” (ECF No. 38 at 149.)

In order to qualify as a Grade 18 Production Operator, Plaintiff had to be qualifiedkto w
in three (3) differentvatchstationsincluding the Facility Operators Wasthtion (ECF No. 32
3 atl7 (61:24-62:23));9ee alsd&=CF No. 32-3 at 21.Part ofPlaintiff’ s qualification procesfor

the Facility Operator§Vatchstationwas to participate in a walkthrough with Franklin, ahd t



purpose of the walkthrough was for Franklin “to determine the knowledge level aft{flan
the area of facility operations.(fECF No. 38 at 130.) When Plaintiff performed his walkthrough
there are several notations on evaluation forms that note that Plaintifiveak’ in some areas,
or “did not know the location” of certain systemsd. @t 132147); Gee alsd&=CF No. 323 at 5
(16:3-14).) Because of Plaintiff's performance on the walkthrough, he was not quédifigte
Facility OperatordVatchstationwhich is essential for the job of a Grade 18 Production Operator
(SeeECF No. 32-3 at 21.)

Due to Plaintiff's failureo qualifyon the Facility Operators Watchstatiéhaintiff would
be required to work some nigéhifts whichwasnot in line withhis work restrictions. (ECF No.
322 at 19 (71:20).) Thereforethe court must inquire into whethBefendantcould have
offered other reasonable accommodations that would allow Plaintiff to fulfill the edsentia
elements of a Grade 18 Production Operator without opposing Plaintiff's work ressict

There are two steps to determine whether an accommodation is reasonablas”{hg w
specific accommodation Plaintiff requested reasonable, and (2) if Defendant héed gree
accommodation could Plaintiff perform the essential functions of the positt@e'Jacobs v. N.C.
Administrative Office of thedtirts 780 F.3d 562, 580 (4th Cir. 2015).

A “reasonable accommodation” is defined as:

“(i) modifications or adjustments to a job application process that enabidifegl

applicant with a disability to be considered for the position such qualifieccappli

desires; or (ii) modifications or adjustments to the work environment, or to the

manner or circumstances under which the position held or desired is customarily

performed, that enable an individual with a disability who is qualified to perform

the essetial functions of that position; or (iii) modifications or adjustments that

enable a covered entity’'s employee with a disability to enjoy equal benddfits an

privileges of employment as are enjoyed by its other similarly situated employee

without disabilities, 29 C.F.R. § 1630.2(0)(1).

In addition, as part of the ADA’s definition of reasonable accommodation, it provides that,



“[tlo determine the appropriate reasonable accommodation it may be nedessar/ covered
entity to initiate an informal, interactive process with the individual with a disalnlitged of the
accommodation. This process should identify the precise limitations resultmgdteodisability

and potential reasonable accommodations that could overcome those limitations.” 298C.F.R
1630.2(0)(3). There is a dual burden to engage in the interactive pr8esssabill v. Charlotte
Mecklenburg Bd. of Educ423 F. Appx 314, 323 (4th Cir. 2011junpublished opinion)
(“[N]either party should be able to cause a breakdown in the process for the purpokerof eit
avoiding or inflicting liability.”) (quotingBeck v. Univ. of Wisconsin Bd. of Regenfsi-.3d 1130,
1135-36 (7th Cir. 1996)). “The interactive process ‘is not an end in itself; rather it &na foe
determining whateasonable accommodations are available to allow a disabled individual to
perform the essential job functions of the position soughtVilson v. Dollar Gen. Corp.717

F.3d 337, 347 (4th Cir. 2013) (quotifehling v. City of Chi.207 F.3d 1009, 1015 (7th Cir.
2000)).

“An employer may reasonably accommodate an employee without providing dbe ex
accommodation that the employee requested. Rather, the employer may proVigenative
reasonable accommodationReyazuddiv. Montgomery Co., Maryland89 F.3d407, 415 (4th
Cir. 2015)(citing Hankins v. The Gap, Inc84 F3d 797, 800 (6th Cir. 1996)). “Nonetheless, ‘a
reasonable accommodation should provide a meaningful equal employment opportunity.
Meaningful equal employment opportunity means an opportunity to attain the same level of
performanceas is available to nondisabled employees having similar skills and abilitiés.”
(quoting H.R.Rep. No. 101-485, pt. 2, at 66 (198€)rinted in1990 U.S.C.C.A.N. 303, 349).

Plaintiff asserts that he should have been abdentalate the requiremenfisr the Facility

OperatorsWatchstationrather than being moved to the nigdttift in violation of his work
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restriction* (ECF No. 50 at 3.Part of thassuewith Plaintiff's ability to qualifyfor the Facility
Operators Watchstatiors that Plaintiff had a‘weak” understandingof how to operate the
ventilationsystemsand fangECF No. 322 at 15 (53:121.3)), and Plaintiff testified that these fans
could only be turned off at night and on weekends when technicians were not working due to the
fans’function of emoving radioactive particldECF No. 322 at 18 65:16-66:25)).Plaintiff dso
testified thatssimulation could be used to qualiiyr the Facility Operators Watchstatiand that
he had performed simulations many times in his career as a Production Op&&leiNd. 322
at 18 (68:1824).) However, Plaintiff was not aware of anyone who was allowed to pedorm
simulation on the specific process of operating the ventilation hottlsat (9 (69:21-24).)

When Plaintiff informed Franklin of his inability to work the night shift given his work
restriction,Defendaninitiated an interactive processtry to accommodate Plaintiff's disability,
as evidenced by its September 12, 2013 “Path Forward” meeting wheas determined that
Defendant needed more information from Plaintiff's physician before mowngafd with
accommodations(ECF No. 325 at 23 1 9.) Plaintiff obtainedaletter from his physician stating
that he could be released from his restrictions for two (2) mamtgirned it into Defendant in
early October 2013.SeeECF No. 322 at 56.) However, on October 9, 2013, a short time after
his doctor’'sletterwas turned in, Plaintiff retired and the interactive process was discontinued.
(ECF Na 32-2at 2930 (112:25-113:2), 7X&ee als&ECF No. 32-5at 4 1 15.)

As the Magistrate Judge stated, it seems like Plaintiff retired becausertod ideive the
accommodation he wante(ECF No. 49 at 16.JAn employer is not obligatetb provide an

employee the accommodation he or she requests or prefers; the employer neealmdyspme

4 The court finds no evidence that Plaintiff ever requested to simthateperations and
procedures for the Facility Operators Watettion but will assume that simulatioof these
operations and procedur@as a possible reasonable accommodation.
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reasonable accommodationCrawford v. Union Carbide Corp202 F.3d 257 (4th Cir. 1999)
(unpublished opinion) (quotirgaert v. Euclid Beveragétd., 149 F.3d 626, 633 (7th Cit998)).
Plaintiff wanted to fulfill his qualificationgor the Facility Operator$Vatchstationthrough a
simulation,however, Franklin testified that Plaintiff waBeadygiven the opportunity to simulate
the requiredoperations and procedusréor the Facility OperatorswWatchstationbefore going
through the walkthroug{ECF No. 323 at 6 (18:180).) Additionally, Willie Bellfrom Human
Resourcegestified that Plaintiff had two opportunities to @emonstrate his knowledge of the
operations and proceduresgardingthe Facility Operators Watchstatiamsing simulation and
because he did not pass either simulasievalkthrougtwith Franklin was planned. (ECF No.-32
4 at7 (21:21-22:10))see als&CF No. 37-2 at 3.)

It is not certain that with a reasonable accommodation, Plaintiff would be ablddompe
the essential elements of the pbevidenced by Bell's commenkdoreover, even if Plaintiff was
allowed to simulate the requirements for the Facilities Operation Workstatiamube still have
to qualify for the Control Repair Watchstation in order be fully qualificseeECF No. 323 at
21.) There is a dispute dact as to whether it was reasonable under the circumstances to allow
Plaintiff to qualify for the job of Production Operatthirough simulationor if the simulations
would allow him tgperformthe essentidlinctionsof aGrade 18 Production Operator. However,
Plaintiff fails to provide sfficient evidence as to the fourth element of his prima facie case,
therefore, these issues of fact are not material.

As to the last element of Plaintiff's prima facie case for failure to accommodiaitejfP
has to present evidence tisfendant refused to provide a reasonable accommodation that would
allow him toperformthe essential elements of the job. Plaintiff has provided no evidence that the

Deferdant refused to accommodate him, just that Defendant had not provided the acctom®oda

12



that he wanted Plaintiff also prowdes no evidence that Defendant wast engaging in the
interactive processAs stated above, once Plaintiff told Franklin about his work restriction,
Defendant began trying to accommodate Plaintiff and creataded o determine how Defendant
could reasonably accommodate Plaintife€ECF No. 325 at 23 1 9; ECF No. 32 at 19 (71:9
72:10).)

Defendant tried to accommodate Plaintiff's disability and has presentiheei showing
that it was in the midst detmining an accommodation when Plaintiff retireBedECFNo. 323
at 10 (34:1436:20).) Defendant made a good faith effort to accommodate Plaintiff and the
evidence shows thatworked with Plaintiff to try to formulate some form of an accommodation
and the parties might have if Plaintiff did not retire during the proddssausePlaintiff has the
burden todemonstratehat Defendant refused to make a reasonable accommodatidnnfor
Plaintiff's lack of evidence demonstratibgefendant’s refusab accommodate him is fatal to his
claim. See Celotexd77 U.S. at 322-23.

b. Constructive Discharge

In the Fourth Circuit, “[a]n employee is entitled to relief absent a formahalige, ‘if an
employer deliberately makes the working conditions intoleraldea effort b induce the employee
to quit.” Honor v. BoozAllen & Hamilton, Inc, 383 F.3d 180, 186 (4th Cir. 2004) (quoting
Martin v. Cavalier Hotel Corp.48 F.3d 1343, 1354 (4th Cir. 1995§ge also Bristow v. Daily
Press 770 F.2d 12514th Cir. 1985) (applying constructive discharge doctrine to a claim under
the Age Discrimination in Employment Act (ADEXA)Jones v. Greenville Hospl66 F.3d 1209
(4th Cir. 1998) (Unpublished Opinion) (applying constructive discharge doctrine to ADA) claim

Plaintiff bears the burden of proving that he was constructively dischargedthed&rA .

Therefore, if Plaintiff fails to provide sufficient evidence that he was aartstely discharged,

13



then there is no dispute as to any genuine materiaSaetCeltex 477 U.S. at 3223. The court
finds that Plaintiff has failed to provide sufficient evidence that he was camatyalischarged.

“A plaintiff alleging constructive discharge mli$tprove two elementgl) deliberateness
of the employes acton, and(2) intolerability of the working conditions.Bristow, 770 F.2d at
1255 (citations omitted). “To prove deliberateness, the plaintiff must prove ‘thaadhens
complained of were intended by the employer as an effort to force the emptogui.” Whitten
v. Freds Inc, 601 F.3d 231, 248 (4th Cir. 201@uotingMartin, 48 F.3d atl354)> “To act
deliberately . . . requires intent . . . to force an employee to leave . . . [whiolgyf be inferred
through circumstantial evidence, including a failure to act in the face of rkmotolerable
conditions . . . .'Bristow, 770 F.2d at 1256nternal citations omittegd see also Martin48 F.3d
at 1356 (an employee may prove his employeirsent by demonstrating that an employee’s
resignation was “the foreseeable consequé¢noaf [the employer’sconduct.”) (quotingRadio
Officers’ Union of Commercial Telegraphers Union v. NLRBI7 U.S. 17, 451954)).
“Intolerability . . . is assessedylthe objective standard of whether a ‘reasonable person’ in the
employeés position would have felt compelled to resigBristow, 770 F.2d at 1255 (citations
omitted). “An employee is protected from a calculated effort to pressurentonresignation
through the imposition of unreasonably harsh conditions, in excess of those faced by his co
workers.”ld.

The court finds that Defendant did not act deliberaitelgn attempt toforce Plaintiff to
retire Plaintiff assertthatDefendant forced him to retil®y failing to accommodate his disability
andby forcing him*“to choose between his heatihhis job” (ECF No. 50 at -34.) “Failure to

accommodate does not create a constredlischarge, per se, although complete failure to

®Vance v. Ball State Universjt§70 U.S. 42 (2013)brogatedVhittenon other grounds.
14



accommodate, in the facef repeated requests, might suffice as evidence to show the
deliberateness necessary for constructive dischar@Garter v. Centura CollegeNo. CIV. A.
2:10-00907€WH, 2012 WL 638800, at *12 (D.S.C. Feb. 27, 2012) (ciflognson v. Shalaja

991 F.2d 126, 132 (4th Cir. 1993)).

As noted abovethe courtfinds that Defendant did not fail to accommodateififf
because Plaintiff has put forth no evidence to show that Defendant refused tonaciatenhim.
Therefore, the court finds th&defendant’s actios do not amount to a complete failure to
accommodateNotably, Plaintiff retired before Defendant could finilaccommodation process.
(ECF No. 32-3 at 10 (34:14-36:20).)

Plaintiff also asserthat he retiredmder duress becauBat Smith from HumaResources
told him thathis only option was to retireSEeECF No. 50 at 3.)If this assertion were true, it
could provide some indicia of an intent by Defendant to force Platotifétire However, this
assertioris contradicted by Plaintiff's own testimony which states that “[Smith] said it waald b
better for [Plaintiff] to take earlier retirement than to be medically discortiand that's when
[he] decided to take retirement.” (ECF No.-32at 29 (111:®).) Smith made this
recommendation inesponse to Plaintiff's statement that “there wasn’t another job available and
that [he] would be medically discontinued.ld.(at (111:24).) Plaintiff came to the conclusion
that there were no alternate jobs available based on a meeting that hehhcdhmktin, Lyons,
and Baynham. (ECF No. 2at 26 (99:124).) Plaintiff testified that he asked Baynham if there
were any more day jobs for him anywhere else on site, and Baynham told hild.nhdlowever,
Plaintiff did not recall whether he askedly about Grade 18 jobs, or both Grade 18 and Grade 16
jobs. (d.at 100:1-7).)

Plaintiff's assertion that he was told that his only option was to retire waie@lny his
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own testimony, and moreover, Plaintiff has not provided any evidence that Defendant did not
accommodate him with the intent to make him quit. The accommodations processliwas s
ongoing when he retired, and only was discontinued because Plaintiff.rétlecefore, e court
finds that because Plaintiff has failed to provide evidence of Defendant’s intent to force him t
resign Defendant’'s Motion for Summary Judgment (ECF No. 32) must be graledause
Plaintiff is unable to demonstrate the deliberateness prong of constructivergitisdha court
makes no finding as to the intolerability proofghis claim
VI. CONCLUSION

For the reasons stated above, the cAQECEPT Sthe Repor{ECF Na 49), andGRANTS

Defendant’s Motion for Summary Judgment (ECF No. 32).

IT ISSO ORDERED.

United States District Judge
March 31 2018
Columbia, South Carolina
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