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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
AIKEN DIVISION

Joyce DelLoach, )
Civil Action No. 1:16-cv-02377-JMC
Aaintiff,

V. ORDER AND OPINION

)
)
)
)
)
Wal-Mart Stores, Inc\Wal-Mart Stores )
East, LP; and Mildred Simmons, )
)
Defendants. )

)

This matter is before the court pursuanPtaintiff Joyce DeLoach’s (“Plaintiff”) Motion
to Remand the instant case to the Court ah@on Pleas of Allendale County, South Carolina.
(ECF No. 7.) Defendants Wal-Mart Stores, Wadst Stores East, LP, and Mildred Simmons
(collectively “Defendants”) opposelaintiff's Motion to Remand (EF No. 7) and request that
the court retain jurisdictiofECF No. 12.) For the reasons set forth below, the ddENIES
Plaintiff's Motion to Remand (ECF No. 7).

. FACTUAL AND PROCEDURAL BACKGROUND

On May 23, 2016, Plaintiff filed a complainéquesting a jury trial in the Court of
Common Pleas in Allendale County, South Carol{{izZCF No. 1-1 at 1.Plaintiff alleges that
Defendant Mildred Simmons (“Simmons”), acting as an agent, servant or employee of Defendant
Wal-Mart, placed plastic on the floor while unpakboxes. (ECF No. 1-1 &t) Plaintiff claims
that Simmons’ negligence caused her to slip fafid which resulted in “injuries to her knees,
elbows, back and oth@arts of her body.”I¢l.) For jurisdictional purposes, Plaintiff claims that
she is a resident of the StateSzfuth Carolina. (ECF No. 1-14f Additionally, Plaintiff did not

specify the amount of damages in the Complairit“‘prays for judgment against the Defendants
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for actual damages, punitive damages, for the costs of this action and for such other and further
relief as this Court may deem justd proper.” (ECF No. 1-1 at 6.)

On June 30, 2016, Defendants filed a NotE&emoval pursuant to 28 U.S.C. 8§ 1441,
1332. (ECF No. 1 at 1.) Specifibgl Defendants claim that “[8imons] is fraudulently joined”
and no possible cause of action can be established against her because “South Carolina law does
not create an affirmative duty to maintain safenpises of a store merely by virtue of being an
employee.” (ECF No. 1 at 2-3.)

On July 21, 2016, Plaintiff filed a Motioto Remand pursuant to 28 U.S.C. § 1447(c).
(ECF No. 7 at 1.) Accordingly, &intiff argued that (1) Simmorectually caused the plastic to
be on the floor, failed to remove it, and faileal warn of the danger she created and (2)
Defendant Wal-Mart failed to progeg hire, supervise, and trainrBmons. (ECF No. 7-1 at 2.)

On August 8, 2016, Defendants filed a Respong@pposition to Plaintiff's Motion to
Remand (ECF No. 12). Defendants reiteratbdir previous argument that Simmons is
fraudulently joined, which cannot be useditdeat diversity. (ECNo. 12 at 1-2.)

On August 18, 2016, Plaintiff filed a Reply Support of Motion to Remand (ECF No.
14). Plaintiff argued that the cdus required to determine if there is a reasonable basis that
liability can be bund under the facts alleged. (ECF No. 14.pMoreover, Plaintiff asserted that
Defendants could not “pierce the pleadings” and thatfacts must be viewed in the light most
favorable to Plaintiff. (ECF No. 14 at 2.)

[I.LEGAL STANDARD

Federal courts are courts of limited jurigaha. Thus, a defendant is permitted to remove

a case to federal court if the court would have draginal jurisdiction over the matter. 28 U.S.C.

§ 1441(a) (2012). A federal district court has “amaijurisdiction of all civil actions where the



matter in controversy exceeds the sum or valukg/6f000, exclusive of interest and costs, and is
between — (1) citizens of differeMtates; . . . .” 28 U.S.C.B32(a) (2012). In cases in which
the district court's jurisdiction is based on dsrg of citizenship, th party invoking federal
jurisdiction has the burden of gquing the jurisdictional requiremenfor diversity jurisdiction.
See Srawn v. AT & T Mobility LLC, 530 F.3d 293, 298 (4th Cir. 200@)olding that in removing
case based on diversity jurisdarti party invoking federal jurisction must allege same in
notice of removal and, when challengddmonstrate basis for jurisdiction).

In determining the amount in controversy federal diversity jurisdiction, the court must
examine the complaint at the time of remoV&ompson v. Victoria Fire & Casualty Co., 32 F.
Supp. 2d 847, 848 (D.S.C. 1999) (cititg Paul Mercury Indem. Co. v. Red Cab Co., 303 U.S.
283, 292 (1938)). Generally, “the sum claimed by a plaintiff in her complaint determines the
jurisdictional amount, and a plaifitmay plead less #n the jurisdictional amount to avoid
federal jurisdiction.’Phillips v. Whirlpool Corp., 351 F. Supp. 2d 458, 461 (D.S.C. 2005)
(citing, e.g., . Paul Mercury Indem. Co., 303 U.S. at 294 (“If [the plintiff] does not desire to
try his case in the federal court he may regorthe expedient of suing for less than the
jurisdictional amount, and though he would bstly entitled to more, the defendant cannot
remove.”)) (internal citations omitted). Howeyenvhere a complaint includes a request for
nonmonetary relief or a request f@a money judgment in a state that permits recovery in excess
of the amount demanded, the cotah look to the notice of resmal to determine the amount in
controversy. 28 U.S.C. 8§ 1446(2)(A) (2012). If thecourt finds by a preponderance of the
evidence that the amount in controversy exsebeé amount specified section 1332(a), then

removal is proper. 28 U.S.C. § 1446(c)(2)(B).



Additionally, section 1332 rpiires complete diversitoetween all partieStrawbridge v.
Curtiss, 7 U.S. 267, 267 (1806). Complete diversigquires that “no p& shares common
citizenship with any p&y on the other sideMayes v. Rapoport, 198 F.3d 457, 461 (4th Cir.
1999). Because federal courts araufos of limited jursdiction, any doubt a® whether a case
belongs in federal or state court shobédresolved in favor of state couee Auto Ins. Agency,

Inc. v. Interstate Agency, Inc., 525 F. Supp. 1104, 1106 (D.S.C. 1981) (citations omitted).
[11. ANALYSIS

The relevant question before the courtwisether Simmons is fraudulently joinéd.
Accordingly, Plaintiff argues that there is akaof complete diversity because Simmons is a
citizen of the State of South Carolina. (ECF Nel at 2.) In contrasDefendant asserts that
Simmons is fraudulently joined so her citizenst@ymnot be used to defeat diversity. (ECF No. 1
at 2.)

The Fourth Circuit Court of Appeals has sththat “[tjo show fraudulent joinder, the
removing party must demonstrate either @tright fraud in the p@lintiff's pleading of
jurisdictional facts or (2) that there is no possipittiat the plaintiff would be able to establish a
cause of action against the intstaefendant in state courtfartley v. CSX Transp., Inc., 187
F.3d 422, 424 (4th Cir. 1999). In the instant c&fendants do not claim that there is fraud in
Plaintiff's pleading of the jusdictional facts. Instead, Defemda argue that “[Simmons] is
fraudulently joined as an in-state defendant te #ttion, as there is no ggibility that Plaintiff
would be able to establish a cause of action against her.” (ECE &t 3.) Thereie, if there is
no allegation of fraud in thpleading, the moving party “beassheavy burden — it must show

that the plaintiff cannot establish claim even after resolving afisues of law and fact in the

LIt is undisputed that the @unt in controversy exceeds $75,008ee(ECF No. 1 at 4:6; ECF
No. 7-1 at 2.)



plaintiff's favor.” Hartley, 187 F.3d at 424. Consequently, thmufh Circuit noted that “[t]his
standard is even more favorable to the plHititian the standard ruling on a motion to dismiss
under Fed. R. Civ. P. 12(b)(6).d. Additionally, “[tlhere need be only a slight possibility of a
right to relief.”1d. at 426.

As such, Defendants assert that South Cardéw “does not create an affirmative duty
to maintain safe premises of a store merely bye®iof being an employee .. .” (ECF No. 1 at 3
(citing Benjamin v. Wal-Mart, 413 F. Supp. 2d 652, 656 (D.SZ006)).) Further, Defendants
contend that “Plaintiff explicitly admits thatifBmons] was acting withithe course and scope
of her employment as an associate at the timinefalleged incident and alleges all negligent
acts against Wal-Mart through theeory of respondeat superiofhus, there is no legal
possibility of legal recovery again&@immons] . ...” (ECF No. 1 at 4.)

Alternatively, Plaintiff claims that “Simons actually created the dangerous condition
that caused Plaintiff to fall” by and emphasizbat the “key fact. . [is Simmons] actually
placed the plastic on the floor.” (ECF No. 7-17aB.) In support, Plaintiff argues that the
standard in a motion to remand requires a tcaatermine “whether there is an ‘arguably
reasonable basis for predicting that state laghtimpose liability onthe resident defendant
under the facts alleged’ in the Colaipt.” (ECF No. 14 at 1 (citind\uto Ins. Agency, Inc., 525
F. Supp. at 1106).)

Notably, Plaintiff's claim is based on the theof respondeat superior. (ECF No. 1-1 at
4:4.) Therefore, the court finds that the clagran acknowledgement Blaintiff that Simmons
was acting within the scope of her employm&ae James v. Kelly Trucking Co., 377 S.C. 628,
631 (2008) (“The doctrine of respondeat supepimvides that the employer, as the employee’s

master, is called to answer for the tortious adtéis servant, the employee, when those acts



occur in the course and scopkthe employee’s employment”gee also Sams v. Arthur, 135
S.C. 123, 128-31 (1926). As a consequence, HRgntissertion that “[Simmons’] status as an
employee of Defendant Wal-Mart has absolutetthing to do with Plaintiff's claim against

[Simmons]” (ECF No. 14 at 1) is mistaken. Furthere, even if this court ignores the basis of

the claim, an hourly employee has no duty to maintain a safe premises if that employee does not

have a substantial level of control over the prenfi€s.Benjamin, 413 F. Supp. 2d at 656-57
(2006) (explaining that an employee has no duty tmtaia a safe premises without evidence of
substantial control of that premises . . .d[tjold otherwise would expose . . . hourly employees
to burdensome personal liability . . . Such canetthe intent of South Carolina negligence
law”) Plaintiff has not assertetthat Simmons has any control over the premises in this case.
Therefore, Defendant has demoastd that there is no possibilitigat Plaintiff can establish a
cause of action againstm@nons in state court.
V. CONCLUSION

Based on the forgoing reasons, the c®ENIES Plaintiff's Motion to Remand (ECF
No. 7).

IT 1SSO ORDERED.

] .
8.?’@4&&’4 RIS
United States Distact Judg

October 24, 2016
Columbia, South Carolina

% The court observes that Plaintiff “acknowleddkeat [Simmons] was net manager and had no
supervisory control . . . [n]Jor deePlaintiff claim [Simmons] is &éible under a premises liability
theory.” (ECF No. 14 at 1.)



