Tolliver v. Spartanburg County Detention Facility Doc. 15

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
AIKEN DIVISION

JefferyDale Tolliver, #13-12613, )
) Civil Action No. 1:16¢v-03889JMC
Plaintiff, )
)
V. ) ORDER
)
Spartanburg CountietentionFacility, )
)
Defendant. )

Plaintiff, proceedingro se andin forma pauperis, broughtthisaction(ECFNo. 1) seeking
relief pursuanto 42 U.S.C. 8 1983This matteris beforethe courtfor review of the Magistrate
Judge'sReportand Recommendatiorf‘Report”) (ECF No. 7), filed on Decemberl9, 2016,
recommendinghatthis actionbedismissedvithout prejudiceandwithoutissuanceindserviceof
process.The Reporsetsforth in detailtherelevantfactsandlegal standard®nthis matterwhich
the courtinterpretshereinwithout arecitation.

|. STANDARD OF REVIEW

TheMagistrateJudge’s Repors madein accordancith 28 U.S.C. 8§ 636(b)(XgndLocal
Civil Rule 73.02(B)(2)(e)for the District of SouthCarolina.“The Courtis not boundby the
recommendationof the magistrate judge but, instead, retains responsibility for the final
determination.’"Wallace v. Hous. Auth., 791F. Supp. 137, 138 (D.S.C. 1992jting Matthews v.
Weber, 423 U.S. 261, 271 (1976)). Moreover, the courtis chargedwith making ade novo
determinatiorof those portions of eeportandrecommendatioto which specific objectionsare
made,and the court may accept,reject, or modify, in whole orin part, a magistratejudge’s
recommendationr recommitthematterwith instructions.See 28 U.S.C. $36(b)(1). Objections

to areportandrecommendation muspecificallyidentify portions of the repodndthebasisfor
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those objectionskFed.R. Civ. P.72(b).“[l]n theabsencef atimelyfiled objection, aistrictcourt
neednot conduct ae novo review, butinsteadmust ‘onlysatisfyitself thatthereis no clearerror
on theface of therecordin orderto acceptthe recommendation.”Diamond v. Colonial Life &
Acc. Ins. Co., 416 F.3d 310, 31@!th Cir. 2005) (quotind-ed.R. Civ. P.72 advisory committee’s
note).

[I. OBJECTIONS

Plaintiff wasnotified of hisright to file objections to the Repowtithin fourteendays of
thedateof serviceof the Report(ECFNo. 7 at5.) Plaintiff filed untimelyobjectiongo the Report
on January6, 2017.(ECF No. 10.) In his objectionsPlaintiff apologizego the courtfor the
delayedfiling andallegesthathewasnot properlyservedwith the Report onotified of hisright
to file objections untiJdanuary3, 2017.(ECF No. 10at 1.) Assumingthis allegationis true,
Plaintiff promptlyfiled objectionswithin threedaysof receivingthe Reportandnotice of higight
to file objectionst Therefore thecourtassumeshatPlaintiff's objectionsveretimely filed.

In his objectionsPlaintiff explainsthat he namedSpartanburg CountietentionFacility
(“SCDF”) asthe Defendann this actionbecausdie could nohamespecificindividualsat SCDF
responsibldor hisinjuries. Specifially, Plaintiff statesthat “given the scope othis Complaint
which covers‘all divisions’ and ‘branches’of this department— it is impossibleto namethe
personsamenableunder suit individually.(ECF No. 10 at 3). Despitethis objectian, Plaintiff
neverthelesfails to establishthat SCDFis a “person’amenabldo suit under 42 U.S.C. § 1983.
See Nelson v. Lexington Cnty. Det. Ctr., No. 8:10-2988JMC, 2011WL 2066551 at *1 (D.S.C.

May 26, 2011).

! Prosepleadingsareaccordediberal constructiorandareheldto alessstringent standarthan
thosedraftedby attorneysSee Erickson v. Pardus, 551U.S.89, 94 (2007). Additionally, the court
assumethataplaintiff's allegationsaretruewhenevaluatingoro sepleadingsSee Fine v. City of
N.Y., 529 F.2d 70, 72d Cir. 1975).



However,in additionto his objectionsPlaintiff contemporaneouslfiled an Amendment
to Claim (ECFNo. 10) requestinghatthe courtnametwo individual prisonofficersamenabldo
suit under 42 U.S.C. § 19&3 Co-Defendantsnsteadof SCDF. On Januaryl7, 2017 Plaintiff
filed a subsequerAmendment/Additiorto Claim (ECF No. 13) requestingagainthat the court
nametwo individual prisonofficersasCo-Defendantsnsteadof SCDF? The court construes the
Amended Complaint (ECF No. 10) and Amendment/Additionto Claim (ECF No. 13)
conjunctivelyas a Motion to Amendand supplemental objectioto the ReportSee Franklin v.
Alford, No. 1:12-CV-393, 2013VL 1984367at*1, (E.D. Tex.May 13, 2013).

Thecourtmaygranta partyleaveto amendits pleadingwhenjusticesorequiresFed.R.
Civ. P. 15(a)(2). Furthermore,a motion to amendshould bedeniedonly whereit would be
prejudicial,therehasbeenbadfaith, or theamendmentvould befutile. Nourison Rug Corp. v.
Parvizian, 535 F.3d 295, 29@tth Cir. 2008)(citing HCMF Corp. v. Allen, 238 F.3d 273, 276-77
(4thCir. 2001)). Thedistrict courthasthe soundliscretionto grantor denyapartyleaveto amend.
Sandcrest Outpatient Servs., P.A. v. Cumberland Cnty. Hosp. Sys., Inc., 853 F.2d 1139, 114@th
Cir. 1988).However ‘it is well-settledthat‘in theabsencef anyapparenor declaredeason . .
the leavesought shouldasthe rulesrequire,befreely given.” National Bank of Washington v.
Pearson, 863 F.2d 322, 32{@th Cir. 1988) (quoting~oman v. Davis, 371U.S.178, 182 (1962)).

The courthasconducted ae novo reviewof Plaintiff's Motion to Amendin relationto the
pleadingsand applicablelaw. After careful consideration, theourt concludesthat pro se
Plaintiffs amendmenhamingtwo individual prisonofficers asCo-Defendantsnsteadof SCDF

is neitherprejudicial,futile or madein badfaith. Furthermorethe namingof individual persons

2 Plaintiff alsofiled a documentitled Motion for Summary JudgmeECFNo. 12)in which heasked
the courtto deliver anyfiled summary judgment documerntsa specifiedaddressThe court hereby
DENIES Plaintiff's Motion for SummaryJudgmentHowever,the courtassureshat Plaintiff will be
properlynotified upon Defendant SCDFfging of summary judgment documentgh the court.



amenabldo suit under 42 U.S.C. 8§ 1988aytransformPlaintiff's Complaintinto a cognizable
claim thatwould survivedismissal. Thereforejusticerequiresthatthe courtgrantPlaintiff leave
to amendhis complaint.
[11. CONCLUSION

For the reasonsdiscussedherein, the court OVERRULES Plaintiff's supplemental
objection(ECFNo. 10) andGRANT S Plaintiff's motionsfor leaveto amendhis complain{ECF
Nos.11, 13). Plaintiff is DIRECTED to file anamendedcomplaint, bringingt into properform
in accordancevith Local Civ. R. 83.VIII.01 (D.S.C.¥ and incorporathg all the allegationshe
wishesto pursuein this matter on orbefore February 17, 2017. If Plaintiff fails to file an
amendedomplaintby this date,hisclaimwill besubjectto dismissal. The courtRECOMMITS
this matterto theMagistrateJudgdor furtherproceedinggonsistentvith the rulinggn thisorder.

IT 1SSO ORDERED.
e

United StateDistrict Judge

February2, 2017
Columbia, SoutiCarolina

3 TheClerk’s Office is directedto providePlaintiff with the propeform.



