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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
AIKEN DIVISION

Gina Wilbanks, )

Civil Action No.: 1:17cv-01069JMC
Plaintiff,

V. ORDER AND OPINION

Commissioner of Soci&@ecurity
Administration

Defendant.

N N N N

)

This matter is before the coufor review of Magistrate Judge Shiva V. Hodges’
(“Magistrate Judge”) Report and Recommendation (“Report”) fileBebruary 7, @18(ECF No.
17). The Report addresses Plaintiéina Wilbanks’ (“Plaintiff”) claim for disabled widow’s
benefits(“DWB”) and supplemental security income (“SS#hd recommends that the court
affirm the decision of the Commissioner of Social Security Administration (“tmer@issioner”).
(ECF No. 18 at 1, 2p For the reasons stated herein, the c@@CEPTS the Reportand
AFFIRMS the decision of the Commissioner.

I. FACTUAL AND PROCEDURAL BACKGROUND

The Report sets forth the relevant facts and legal standards which this coyntrates
herein without a full recitation. (ECF No. 18.) As brief backgroundn#fiafiled an application
for DWB and SSbn September 3, 2013, ahdrapplication was denied initiallyld. at1.) After
a hearing was heldn December 21, 2015, an administrative law judge (“ALJ”) determined, on
March 30, 2016that Plaintiffhad the residual functional capacity (“RFC”) to perform light work
as definedn 20 C.F.R. 88104.1567(bjand 416.967(b).l4d. at 2 8; ECF No. @ at31.) Despite

the finding of light work, the AL&lsostated that Plaintiff couldever“climb ladders, ropes, or
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scaffolds.” (ECF No. @ at31.) In addition, the ALJ opined that Plaintiff “should not be exposed
to extreme cold, heat, humidity, wetness, fumes, dust, orders, or other pulmonary”iaitants
should avoid “exposure to hazards, such as unprotected heights or moving mechanicédparts.”
Nevertheless, the ALJ found that Plaintiff could “frequently stoop, occasionallgicrand never
kneelor crawl.” (Id.) On this basis, thALJ denied VB and SSto Plaintiff becauseshewas not
disabled for purposes of the Social Security Act (“the Actt. 4t 36.) Plaintiff's request for the
Appeals Council (“the Council”) to review the ALJ’s decision was denied on March 9, 2017. (
at 2.) Thus, the ALJ’s decision became the final decision of the CommissitheGSde also
Meyer v. Astruge662 F.3d 700, 704 (4th Cir. 2011) (stating that an ALJ’s decision was the final
decision of the Commissioner when the Council denied a request for rekiggjnbotham v.
Barnhart 405 F.3d 332, 336 (5th Cir. 2005) (holding that the Commissioner’s “final decision”
includeswhen the Council denies a request for review of an ALJ’s decision). Pldileiffthe
instant action oMarch 25 2017. (ECF No. 1.)

In the Report, the Magistrate Judge reasoned bested upon the record, the ALJ’'s
decision rested upon substantial @vide. 5eeECF No. 18 a7-8, 12, 15.5pecifically, the Report
notedthatthe ALJ's RFC determination did not frustrate meaningful review, the ALJ did not er
when evaluating Plaintiff’s credibility, and the ALJ’s assessment oMangipudi’s opinion was
“relatively consistent” with other medical opiniongd.(at 8, 12, 15.)The Report ultimately
recommended that the court affirm the decision of the Commissidehér. (

The parties were apprised of their opportunity to file specific objections togerfRon
February 72018. {d. at17.) OnFebruary 21, 201&laintiff filed an Objection to the Report and
argued the following: (1) th&LJ failed to perform a functicby-function assessment of her RFC

and therefore the decision is not based upon substantial evidesmog (2) the ALJ erred in



evaluating Dr. Turner’'s opinion$ECF No.18 at 1-7.) Plaintiff urges the court to remand the
action for further administrative proceedingtal. @t 7.) On March 5, 2018, the Commissioner
replied to Plaintifis Objection. (ECF No0l19.) The Commissioner requests the court to adapt th
Magistrate Judge’s Report at@lreexamine her Memorandum in Support of the Commissioner’s
Decision(ECF No. 11) in lieu of substantively responding to Plaintiff's Objectiohnaf 1.)
II. STANDARD OF REVIEW

The Magistrate Judge’s Report is made in accordance with 28 U.S.C. § 636(b)(1) dnd Loca
Civil Rule 73.02 for the District of South Carolina. The Magistrate Judge only makes a
recommendation to this court, and the recommendation has no presumptive Seghiathews
v. Weber423 U.S. 261, 2701 (1976). The responsibility to make a final determination remains
with the courtld. at 271. As such, the court is charged with makiaghovodeterminations of
those portions of the Report to which specific otigers are madesee28 U.S.C. § 636(b)(1xee
alsoFed. R. Civ. P. 72(b)(3). Thus, the court may accept, reject, or modify, in whole or in part,
the Magistrate Judge’s recommendation or recommit the matter with instructiobsSZ3 §
636(b)(1).

The Actprovides that “[t]he findings of the Commissioner of Social Security as to any fac
if supported by substantial evidence, shall be conclusive . ...” 42 U.S.C. § 405(g). While the court
is free to conduct de novareview of the Report, the court’s rew of the Commissioner’s final
decision is “limited to determining whether the findings are supported byastibsevidence and
whether the correct law was appliealls v. Barnhart296 F.3d 287, 290 (4th Cir. 2002) (citing
Hays v. Sullivan907 F.2d 1453, 1456 (4th Cir. 199BYyeston v. Heckler769 F.2d 988, 990 (4th
Cir. 1985)). “Substantial evidence has been defined innumerable times as marsdimitia, but

less than a preponderancdhomas v. Celebrezz831 F.2d 541, 543 (4th Cir. 1964). When



assessing whether the ALJ possessed substantial evidence, the court maweigii‘enflicting
evidence, make credibility determinations, or substitute [its] judgment for thatheof
[Commissioner]."Mastro v. Afel, 270 F.3d 171, 176 (4th Cir. 2001) (quoti@pig v. Chater 76
F.3d 585, 589 (4th Cir. 1996)). As such, the court is tasked with a “specific and nagxosvi r
under the ActBlalock v. Richardsam83 F.2d 773, 775 (4th Cir. 1972).
[ll. DISCUSSION

Plairtiff makes two objections to the Magistrate Judge’s Report. (ECF No. 1B HFitst,
Plaintiff argues thathe ALJfailed to perform a functichby-function assessment of her Re@d
contests the Magistrate Judge’s determination that implicit findings justify her (REF@t 1-5.)
Second, Plaintiff alleges that the ALJ improperly evaluated Dr. Turner’s opirtidrnst 3-7.) The
court will consider each objection in turn.

1. The ALJ’s Determination of Plaintiff's RFC

First, the court considers Plaintgfargument that the ALJ faildd perform a functiotby-
function assessment of her RFC, and RFC determinations maychate “implicit findings” in
light of Mascio v. Colvin 780 F.3d 632 (4th Cir. 2015)ld( at 1-5.) The court finds that this
objectionis without merit.

Generally, an ALJ’'s RFC assessment must “identify the individual's furadtiomtations
or restrictions and assess his or her wetkted abilities on a functidoy-function basis, including
the functions listed in the regulation®Woodlief v.Berryhill, No. 5:16CV-00191FL, 2017 WL
4164076, at *3 (E.D.N.C. Sept. 20, 201qu¢tingMasciq 780 F.3d at 636)n Masciq the United
States Court of Appeals for the Fourth Circuit declined to adopt “a per se rulenggamand
when the ALJ does not perform an explicit functlmpfunction analysis.” 780 F.3d at 636 (citing

Cichocki v. Astrug729 F.3d 172, 1772d Cir. 2013) (per curiam)). The Fourth Circuit did state



that “remand may be appropriate . . . where an ALJ fails to assess a claimant’y ¢apeciorm
relevant functions, despite contradictory evidence in the record, or whethemattheguacies in
the ALJ’s analysis frustrate meaningful reviewd” (citation omitted).

Here, Plaintiff's argument that remand is required because of the ALl'sfladunction
by-function analysis is unavailing. (ECF No. 18 ab.l In the instant case, the ALJ noted
limitations stemming from Plaintiff's asthma. (ECF Ne2 &t 3132.) Additionally, the ALJ
determined Plaintiffs RFC basedn a February 2014 state agency assessment, testimonial
evidence, and medical record$d.(at 3135.) Contrary to Plaintiff’'s assertion ah “implicit
findings” are no longer permissible in lightfasciq this court has previously found, even after
Masciowas handed down, that it can still conduct a meaningful review when the ALJ does not
conduct an explicit functieby-function analysisnd that remanding the action is not necessarily
warrantedwhen such an analysis is absesgeGosnell v. Berryhill No. 9:154271-TMC, 2017
WL 710543, at *23 (D.S.C. Feb. 23, 2017yWard v. Colvin No. 0:1500975TMC, 2016 WL
2956376, at *3 (D.S.C. May 23, 201&)ghtfoot v. Colvin No. 2:14cv-02367-<IMC, 2015 WL
5671420, at *3 (D.S.C. Sept. 25, 2015). UnlMasciqg the court is not “left to guess” about
Plaintiff's ability to perform relevant work functions because as statdéidoaieally in the Report
which includes a discussion of the pertinent fdtte ALJ appropriately assessed and resolved
contradictory evidence in the record . . . [and] cited substantial evidence to supporidiusion
...." (ECF No. 17 at 120.) CompareMascig 780 F.3dat 63537, with ECFNo. 17 at 1920.
Accordingly, the court finds no basis for remand on this issue.

2. The ALJ's Evaluation of Dr. Turner’'s Opinions

Lastly, the court considers Plaintiff's argument that the ALJ impropsrbiuated Dr.

Turner’s opinions(ECF No. 18 at &.) Specifically, Plaintiff alleges that Dr. Turner’s opinions



should not have been given little weight, and the Magistrate Judge erreddimgléicat the ALJ’s
credibility determination was grounded in substantial evidelat¢ This okection is centered on
Dr. Turner’s failure to indicate Plaintiff's disability an application for a disabled placard and
license plate.l¢l. at 6.) This argument by Plaintiff is likewise without merit

An ALJ is required to consider all of the medical opinions within the reSae20 C.F.R.
88404.1527(b), 416.927(bkenerally, an ALJ is required to give “greater weight to the tesgimon
of a treating physician, [but] the rule does not reqthed thetestimony be given controlling
weight.” Mastro v. Apfel270 F.3d 171, 178 (4th Cir. 2001) (quotidgnter v. Sullivan993 F.2d
31, 35 (4th Cir. 1992) (per curiam)). In some instances, “a treating physician's opinion on the
nature and severity of [a] ¢laed impairment is entitled to controlling weight if it is well
supported by medically acceptable clinical and laboratory diagnostic teckinéauae is not
inconsistent with the other substantial evidence in the reclatd(iting 20 C.F.R. § 416.927).
Accordingly, “[b]y negative implication, if a physician’s opinion is not supporteclmical
evidence or if it is inconsistemtith other substantial evidencié should be accorded significantly
less weight."Craig v. Chatey 76 F.3d 585, 590 (4th Cir. 26) (emphasis added). The ALJ is
entrusted with determining whether a claimant is disabled and cannot be bound bing treat
physician’s opinion regarding a claimant’s ability to w@ke Sharp v. Colvjis60 F. App’x 251,
256 (4th Cir. 2016)Nevertheles, “[tlhe [ALJ] is required to evaluate all evidence in the case
record that may have a bearing on the determination of disability, including opirdonsedical
sources about issues reserved to the Commissioner.” SSR 9696 WL 374183, at *3 (July 2

1996)?

1 Recently, SSR 96p was rescinded by the Social Security AdministraB@eSSR 962p, 2017
WL 3928298, at *1 (Mar. 27, 2017). However, SSR5p6still applies to Plaintiff's case because
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In the instant caséhe Reportoncludeghat “[s]ubstantial evidence supports [the ALJ’S]
decision to give [Dr. Turner’'s opinion] little weight.” (ECF No. 17 at 25.) This tcagrees.
Plaintiff is correct in stating that the court cannot draw an inferencedroomission. (ECF No.
18 at 6 (citingMarlow v. Astrue No. 3:09cv-562, 2010 WL 1993850, at *6 (M.D. Tenn. May
28, 2010)).) However, theemaininginquiry is gill whether substantial evidence justifies the
ALJ’s decision to give little weight to Dr. Turner’s opiniddee Marlow 2010 WL 1993850, at
*6; see alsdNValls, 296 F.3d at 29(Plaintiff does not seem to dispute that the court must answer
this additionalquestion(ECF No. 18 at &.) In the instant casehe ALJ applied the correct legal
standards as it relates to Dr. Turner’s opinion and considered relevant factungs{&iF No.
9-2 at 35) See Bird v. Comm’r of Soc. Sec. Adm&89 F.3d 337, 340 (4th Cir. 2012)A1
reviewing court mustiphold the determination when an ALJ has applied correct legal standards
and the ALJ’s factual findings are supported by substantial evidenciéat)dns omitted).Indeed,
the ALJ’s decision took Plaintiffsurrentobjections into accourit(CompareECF No. 92 at 31
35, with ECF No. 18 at &.) Upon review of the Report, the coagrees with the Magistrate
Judge’s thoughtfutonclusion that the ALJ’s credibility determination was based upon subktant
evidencewithin the record. (ECF No. 17 at-2b.) Thus, the court finds no basis for remand on
this issue.

V. CONCLUSION
After a thorough review of Plaintiff's Objection (ECF Ni8) and the Magistrate Judge’s

Report (ECF Nol17), the courtACCEPTS the MagistrateJudges Report and Recommendation

SSR 962p only applies to claims “filed on or after March 27, 201d.’Plaintiff filed her claims
on September 3, 2013 (ECF No. 18 at 1.),chvhwas well before the repeal of SSRH6Id.

2 “Where conflicting evidence allows reasonable minds to differ as to whethainaant is
disabled, the responsibility for that decision falls on the AHahcock v. Astrue667 F.3d 470,
472 (4th Cir. 2012) (brackets, citation, and internal quotation marks omitted).
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(ECF No.17), adopting it hereinand AFFIRMS the decision of the Commissioner of Social
Security Administration.
IT IS SO ORDERED.
United States District Judge

Septembel 9, 2018
Columbia, South Carolina



