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IN THE UNITED STATES DISTRICT COURT

DISTRICT OF SOUTH CAROLINA

BEAUFORT DIVISION

CHERYL OWENS, ) C/A 2:07-3212-JFA-BM
Plaintiff, ;
V. ; REPORT AND RECOMMENDATION
ACCUSCRIBE TRANSCRIPTION : )
SERVICES LLC, )
Defendant. ))

This action has been filed by the Pt#inalleging employment discrimination in
violation of Title VIl ofthe Civil Rights Act of 1964, 42 U.S.C. § 2000(e)sey; 42 U.S.C. § 1981;
and the South Carolina Human Affairs Law (SCHAL), S.C. Code Ann. 81-13-§6¢et

The Defendant filed a motion for summary judgment pursuant to Rule 56,
Fed.R.Civ.P., on March 23, 2009After obtaining an extension of time, Plaintiff filed a
memorandum in opposition to the motion on ikpB, 2009, following which the Defendant filed
a reply memorandum on April 23, 2009.

Defendant’s motion is now before the Court for disposition.

'This case was automatically referred to the usigaed United States Magistrate Judge fof
all pretrial proceedings pursuant to the praisi of 28 U.S.C. § 636(b)(1)(A) and (B) and Local
Rule 73.02(B)(2)(g), D.S.C. The Defendant hasifdenotion for summary judgment. As thisis a
dispositive motion, this Report and Recommendation is entered for review by the Court.
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Background and Evidencé

Plaintiff, an African American, was f@d by the Defendant as a Medical Reports

Editor (“MRE”) on August 1, 2005. Defendant’s Exhibit Rlaintiff was hired to work the third

shift, which was from 11:00 p.m through 7:00 alter immediate supervisor was Valisa Fettis

shift supervisor, who is also an African American. Defendant’s Exhilil#&intiff's Deposition
pp. 157-158. Plaintiff testified that when she appfea the position she expressed a desire for firg

shift, but was told that the only positions aviaiéawere on third shift._Plaintiff's Depositippp.

116-117._SeealsoDefendant’'s Exhibit GHaddox Affidavi), 1 5. However, because of the night

work requirement, third shift employees wpagd more, $12.00 per hour, instead of the usual $10.0

per hour paid to first and second shift employees. Defendant’s ExhiBiaidutiff’s Deposition p.

124; Defendant’s Exhibit C(Haddox Affidavit), 6.

Plaintiff testified that African American employees were assigned to the third sh
while white employees got to work the first and second shifts, and that when she mentioned t

Ferris, her reaction was “like, apparently so.” Plaintiff's Deposifio850. Plaintiff further testified

that third shift workers were required to do sarption work in addition to editing, while the

workers on first and second shift werat required to perform this dutyPlaintiff's Deposition p.
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’The facts and evidence are considered and discussed in this Report and Recommendarion [
Ims

the light most favorable to the Plaintiff, the party opposing summary judgment. Pittman v, Ne
87 F.3d 116, 118 (4th Cir. 1996).

*Ferris also has a discrimination lawsuit pendigginst this Defendant. Ferris v. Accuscribe
Transcription Services, LLCivil Action No. 2:07-3281.

*While Defendant argues that Plaintiff reliesmare hearsay to support this claim, citing to
pp. 222-223 of her deposition, Ferris testified atdeposition that her boss, Monica Haddox, told
her that third shift needed to start transcribiagorts after Ferris adviddHaddox that “there were
some periods when the work was slower or showd so there was really nothing to edit.” Ferris
further testified however that she did not belielagldox’s request that third shift employees perfornj

(continued...)




140.

Plaintiff was a probationary employee for the first ninety days of her employmer

After completion of her ninety day training perigtie was to receive a performance evaluation, and

would thereafter receive annual perforrmavaluations. Defendant’s Exhibit AVith respect to
her editing work, Plaintiff received training forettirst three days of her employment, and ther

began working her regular shift on August 4, 2005. Plaintiff's Deposipioh28.

For the first three weeks of her employm@&haintiff edited medical reports and sent
them to Ferris for any necessary corrections @pdaval. After that timeRlaintiff along with her
fellow probationary employees were supposed to gexdedited reports straight to the Defendant’s

health care facility clients, without anywiew by a supervisor. Plaintiff’'s Depositioop. 162-163.

However, Plaintiff was not comfortable sending tverk straight to clierg after the initial three
week period, and Ferris agreed to continue to refi@wvork for an additional week prior to it going

straight out to the client. Plaintiff's Depositiqyp. 162-164; Defendant’s Exhibit INevertheless,

Plaintiff testified that she was able to prodwse amount of work equilent to the other new

employees on her shift. _Plaintiff's Depositjgp. 159-160.

The Defendant has presented evidencedpute Plaintiff's testimony that her work
production was equivalent to her peers. MoReadox, Director of Operations for the Defendant,
attests that, within a month of beginning employmeantgditor with no previous experience is able
on average to edit fifty reports per shift, but ttiegt highest level of production Plaintiff was ever

able to achieve was twenty-two reports edited in one shift. Defendant’'s Exh{bladiox

*(...continued)
some transcription work was unreasonable under the circumstances. Plaintiff's EXRimitis’

Deposition pp. 60-62).
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Affidavit), § 1 8 and 9. Haddox further attests that Plaintiff's work contained significantly mg
misspellings and other errors than did the worthefeditors who were hired at the same time as @

after the Plaintiff._Id Y 10; sealsoDefendant’s Exhibit G In addition to Haddox’s affidavit, the

Defendant has also provided two exhibits (DefetdaExhibits E and F) which show the total
number of jobs processed for editing for the pay periods August 13 to August 26, 2005
September 10 through September 23, 2005. Thesatsxkitect that (except for one employee who
significantly improved [and surpassed Plaintiff's total] from the first pay period to the secol
Plaintiff processed the lowest total of jobs of all of these empldyees.

The Defendant has also submitted evidence to show that Plaintiff was consiste
tardy to work, for which she received a written wagy and that in addin Plaintiff received a

written warning for falsifying her time sheets. Defendant’s Exhibits H andthough Plaintiff

signed both of these warnings, she testified at her deposition that she was never late for wor

that she had not falsified her time sheets. Plaintiff’'s Depospiril6l, 215. One of Plaintiff's co-
employees, Victoria Strelsky (white), who workedtba third shift with thePlaintiff, attests that
after receiving these written warnings on SeptariBe2005, Plaintiff “became confrontational and
belligerent and made loud, threatening commesraiisatiner employees, including me, could hear.”

Strelsky attests that she felt physically threatesad was afraid to cordnt Plaintiff about her

*The Defendant does not collect full paymémt reports containing errors. Defendant’s
Exhibit C (Haddox Affidavi) 1 4.

These exhibits do not indicate if the employees shown are all from third shift, or are fi
all shifts. Even if these are temployees from all shifts, howevemce Plaintiff's fellow third shift
employees would be included in these graphs, thdixkio also reflect that Plaintiff had the lowest
number of jobs processed for her own shift as well.
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behavior, so she reported Plaintiff's threaterang hostile behavior to éhthird shift superviséy

as well as to Haddox. Defendant’s Exhib{iSirelsky Affidavi), 1 § 5-8. _SealsoDefendant’s

Exhibit C(Haddox Affidavi), 1 1 12-13. Plaintiff was thereafter terminated on September 25, 20(

Discussion

The Defendant has moved for summary judgtron all of Plaintiff’'s claims, which
are discussed herein, infraSSummary judgment “shall be remedd forthwith if the pleadings,
depositions, answers to interrogatories, and admissiofite, together withhe affidavits, if any,
show that there is no genuine issue as to any material fact and thaiviihg party is entitled to
judgment as a matter of law.” Rule 56(c), FediRC The moving party has the burden of proving
that judgment on the pleadings is appropri&tace the moving party makes this showing, however
the opposing party must respond to the motion wipletsic facts showing there is a genuine issug
for trial.” Rule 56(e), Fed.R.Civ.P.

l.
Race Discrimination Claim.

Plaintiff first asserts a race discriminaticlaim for disparate treatment in violation

of Title VIl and 42 U.S.C. § 1984 based on her assertion that she was subjected to rag

discrimination when she was assigned to thirdtsivas required to perform transcription work,

By that time, Ferris had resigned and thees a new supervisor. Strelsky was the leag
transcriptionist for the third shift. Defendant’'s Exhib{&lirelsky Affidavi), 1 2.

¥To pursue a claim under § 1981, Plaintiff must prove that the Defendant “intended
discriminate [against the Plaintiff] on the basigledr] race, and that the discrimination interfered
with a contractual interest.”_Denny v. Elizabeth Arden Salons, 486. F.3d 427, 434 {4Cir.
2006). When considering Plaintiff's § 1981 claimwever, it does not matter if she actually had
an employment contract or if she was an at-will employee SBeggs v. Diamond Auto Glask65

F.3d 1015, 1018-1019 {4Cir. 1999)[holding that even an at-will employment relationship i$

contractual and may serve as a predicate for a § 1981 claim].
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received written warnings for beitaydy and falsifying time records, and was terminated. Plaintiff’
claim requires proof of intentional discriminaticither by direct evidence or by the structured

procedures set forth in McDonnell Douglas Corp. v. Grdéh U.S. 792 (1973)Plaintiff has not

offered any direct evidence of race discriminatfband Defendant argues that Plaintiff has failed
to present sufficient circumstantial evidence to @eagenuine issue of faas to whether any of

these alleged actions occurred becafder race under the McDonnell Dougfasof schem® to

survive summary judgment. The undersigned is constrained to agree.
The United States Supreme Court articulated a three-part formula for analyzi

discrimination cases in McDonnell Douglagirst Plaintiff must establish a prima facie case of

discrimination. If a prima facie case is established, a rebuttable presumption is created tha

’The standards applicable to lawsuits under § 1981 are basically the same as the star
applicable to lawsuits under Tit\dl, with the same caselaw being used to evaluate a claim und
either statute. SeRoss v. Kansas City Power & Light C893 F.3d 1041, 1050{&ir. 2002)[“In
analyzing a claim . . . under section 1981, we afipdysame standards as in a similar Title VII
claim.”]; Long v. First Union Corp. of VirginigB94 F.Supp. 933, 945 (E.D.Va. 1995); Kim v. Nash
Finch Co, 123 F.3d 1046, 1063{&ir. 1997).

“Direct evidence of discrimination is evidenwhich, if believed, would prove the existence
of a fact without any inferences or presurapsi. O’Connor v. Consolidated Coin Caterers C&.
F.3d 542, 548-549 (4th Cir. 1995), rev’'d on other grousds U.S. 308 (1996); Black's Law
Dictionary, 460 (6th Ed. 1990) (citing State v. McClus®4 S.W.2d 664, 668 (Mo.Ct.App. 1974);
seeWilliams v. General Motors Coy56 F.2d 120, 130 (5th Cir. 1981), celenied 455 U.S. 943
(1982).

"Plaintiff's claim could also be considenadder the so-called “mixedhotive” analysis, even
though Plaintiff has presented only circumstdnta in-direct, evidence of discrimination.
Historically, consideration of a claim under the mixed-motive analysis was only proper in dir
evidence cases, but that is no longer the caseHiBee Lockheed Martin 354 F.3d 277, 284-285
(4th Cir. 2004);_ Mereish v. Walke859 F.3d 330, 339-340 (4th Cir. 200df); Taylor v. Virginia
Union Univ, 193 F.3d 219, 232 (4th Cir. 1999) [en bankpwever, neither party has argued for
consideration of Plaintiff's claim under a “mix@adotive” analysis. Therefore, the undersigned has
only evaluated Plaintiff's claim using the McDonnell Dougaslysis._Seklopes v. RocheNo.
04-2963, 2005 WL 1812820 at* 6 n. 2 (D.Md. Aug. 2, 2q@ing Nagy v. Baltimore Life Ins. Cp.
49 F.Supp.2d 822, 836 n. 13 (D.Md. 1999) [declining to engage in “mixed-motive” analysis wh
parties have not argued a mixed-motive theory.]).
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Defendant unlawfully discriminated against her. Seconce this presumption has been established

the burden of production shifts to the Defendashtow a legitimate, non-discriminatory reason for

its actions._Thirdif the Defendant shows a legitimate, raiseriminatory reason for its actions, the

burden is then on the Plaintiff to come forwantdwvevidence that the Defendant's asserted reasd
for its actions is a mere pretebadr its true discrimingory motives, and that the actions of the

Defendant were really based on Plaintiff's race. McDonnell Douglas,Gdrp.U.S. at 802-805;

Texas Dep't of Community Affairs v. Burdind50 U.S. 248, 252-256 (1981); Conkwright v.

Westinghouse Elec. Cor@33 F.2d 231, 234-235 (4th Cir. 1991). Despite these shifting burdeng

production, however, Plaintiff retains the ultimated®ir of persuasion on the issue of discriminatior

throughout._Texas Dep't of Community Affaidd0 U.S. at 252-253; saksoSt. Mary's Honor Citr.

v. Hicks 509 U.S. 502, 507 (1993).

In order to meet the fitprong of the McDonnell Dougldsrmula and establish a

prima facie case of race discrimination, Plaintiff must st{@jthat she is a member of a protected

class; (2) that she was performing her job satisfdgt (3) that she was subjected to an adversg

employment action; and (4) that other employe®s were not members of her protected class wer
treated more favorably, or there is some o#hadence giving rise to an inference of unlawful

discrimination. Segenerally Austen v. HCA Health Services of Virginia, Inblo. 00-2359, 2001

WL 242203 at **1 (4th Cir. Mar. 12, 2001); Hughes v. Beds#8F.3d 1376, 1383 (4th Cir. 1995),

cert.denied 516 U.S. 870 (1995). SeésoGilbert v. Penn-Wheeling Closure Cqrfl17 F.Supp.

1119 (N.D.W.Va. 1996)lt is undisputed that Plaiiff is a member of a protected class (African-

American) and suffered an adverse employment a&ioHowever, Defendant argues that the

2Although it is arguable whether Plaintiff's assigemhto third shift, requirement to perform
(continued...)
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evidence does not show that Ptdfrwas satisfactorily performing Ingob, or that she received any
adverse employment action under circumstances giving rise to an inference of unla
discrimination.

Whether Plaintiff was performing her job satisfactorily. Defendant offers several
arguments for why Plaintiff's job performance wassatisfactory. First, with regard to the quality
of Plaintiff’'s work, Defendant contends that bdhe quality and quantity d¢?laintiff's work was
below her peers with equal or less experiendaddox attests that because of the nature of th
Defendant’s business, it is not paid in full if tramgton reports contain errors or are not completeg

on time; seeHaddox Affidavit, § 4; and that Plaintiffs work contathesignificantly more

misspellings and other errors than did the worthefMRESs who were hired at the same time as or

after the Plaintiff. _Seé&laddox Affidavit  10. The Defendant also submitted one of Plaintiff’s

reports, which shows errors. SBefendant’'s Exhibit G However, there is no documentary

evidence showing how Plaintiff's work comparedtat of other employees, so it is difficult to
assign weight to this report. Further, Ferris testified that while, at first, Plaintiff’'s work “wasn’t

to par .. ., .. it started getting better.” Ferris Depositigap. 140-141. For her part, Petitioner

testified that she thought she “did very well” gmmdgressed at the same pace as the other employeg

Plaintiff's Deposition pp. 159-160; and even though Plairdiéknowledged that she requested tha

her work continue to be reviewed after the paihen it was supposed to have been sent directly o

the client, Haddox told her that she had confidence in her and that she was doing a great

Plaintiff’s Deposition p. 164;_sealsoDefendant’s Exhibit D

12(...continued)
transcription work, and receipt of written wargs constitute adverse employment actions under th
applicable caselaw, it is undisputed that her termination was an adverse employment action.
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With regard to the quantity of Plaintiff’'s work, Haddox attests that, within a mon
of beginning employment, an editor with no poas experience is able on average to edit fifty
reports per shift, while the highest level of praitut that Plaintiff was ever able to achieve was

twenty-two reports edited in one shift. Defendant’s ExhikiH@ddox Affidavi), 1 1 8 and 9. The

Defendant has also provided totals from two pajopls (Defendant’s Exhibits E and F) which show
that (except for one employee who significantly ioy@ad [and surpassed Plaintiff's total] from the

first pay period to the second) Plaintiff had thevést total of jobs processed of all of these

employees. However, while these exhibits giwglence to Defendant’s assertion that Plaintiff was

not producing the same number of reports agbers, these reports do not indicate whether thie

listed employees are only from the same shift aPthmtiff. If not, since there is testimony in the

record that work for the third shift was slowtiates even to the point that there was nothing to dd;

SeePlaintiff’'s Exhibit 7 (Ferris Depositionpp. 61-62); these figures would not represent a fai

comparison to work being performed on other shaft&l could result in Plaintiff being compared to
employees who were not similarly situatédlaintiff's numbers may ab include both transcribed

reports and edited reports. Plaintiff's Depositipn 185. Although it would be expected that

different amounts of time would be expendedeateling on the task, the Defendant does not sho
or discuss whether Plaintiff's totals include transcriptions or whether the other employees’ totals
include both transcribed and edited reports. These questions make it difficult to use this d3
compare Plaintiff's quantity of work to her comparable peers.

In any event, although Plaintiff was given written warnings regarding her tardine

BNotwithstanding these questions, Plaintiff hasdigputed the totals in these exhibits which
reflect that Plaintiff was the next to lowgstrformer on Exhibit E and the lowest performer on
Exhibit F.
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and time records, the Defendant has submitted i@ese to show that she was given any writter
warnings concerning either the djaand/or quantity of her work.Further, at the time of her

termination, when Plaintiff was told why she was being terminated, her performance was

mentioned. _Plaintiffs Depositigrp. 247. Therefore, viewing the evidence in the light mos
favorable to the Plaintiff, the undersigned does not find that the Defendant has establisheg
Plaintiff was performing her job unsatisfactottlgsed upon the quantity and quality of her work, a
least for purposes of summary judgment.

Defendant also contends thaintiff was not perfornmg satisfactorily because she
was tardy to work and falsified her time records. The record reflects that Plaintiff was given wri
warnings for both of these infractions, and theseigds were also discussed with Plaintiff at the

time of her termination._ Plaintiff’'s Depositiop. 247;_seelso Defendant’s Exhibits H &.I

However, Sandy Hill, the Defendant’'s Human Resource Representative, testified before the 3
Carolina Employment Security Commission that the Defendant used Plaintiff's log in time on

computer to determine her start time for work. Beentiff’'s Exhibit 4 pp. 18-19. Plaintiff and

other employees were not told this method was being used to track employee attendancq
Plaintiff argues that, since she worked third shift, the doors to the building were locked and h3
be opened by either another employee who wasigaer Plaintiff had taall someone upstairs and
wait for them to come and openretkoor, which would result in dgia in her log in time._See

Plaintiff's Exhibit 4, pp. 43-44. Hill confirmed that the doors to enter the building are locked a

an employee would have to callgain access if they were earlylate (unless they were trying to

enter when an employee from the earlier shift was leaving);Paastiff's Exhibit 4 p. 23; and

Plaintiff testified that she had to wait outside for employees to come downstairs to let her i

several occasions. SB&intiff’'s Exhibit 4 pp. 43-44. Additionally, once Plaintiff was inside and
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at her work station, she had to wait on the employee from the previous shift (who was assignled tc

the same computer) to finish their wankd sign off before she could sign on; Béantiff’'s Exhibit

4, pp. 52-53; and Hill@nfirmed that if an employee from the next shift was working on the same

computer as one from an earlier shift, they widuve to wait for the prior shift employee to sign

off before being able to sign on. Jeaintiff's Exhibit 4 pp. 25-26. Plaintiff also testified that she

(and other new employees) did not have an ID to log in, so they had to wait to be logged in

supervisor; seBlaintiff's Exhibit 4 pp. 58, 67; segsoPlaintiff's Depositionp. 251; with Plaintiff's

by a

log in time then being subject to her supervisor’s availability vis a vis other employees’ log in ne¢ds.

Plaintiff's Deposition p. 245. This evidence creates an issu'facifas to whether Plaintiff actually

arrived late on all of the occasions claimed by the Defendant.
Further, while the Defendant issued Ridf written warnings for being late on

August 26, 2005, with consecutive nights through September 19, 20@efegwlant’s Exhibit H

Plaintiff argues that her cell phorecords prove that she was fade on numerous occasions during
this time period, as they show her dialing théebdant’s number to gain entrance to the building

prior to her scheduled start time at 11:00 p.m. Plaintiff's Deposipio?40. Plaintiff has provided

copies of her cell phone records, and although ttezseds do not reflect ks every night, they do
show that Plaintiff called the Defendant's number on Augu8ta2d@.0:37 p.m** August 29 at

10:30 p.m., Septembet' &t 10:33 p.m., and Septembét & 10:32 p.m._SeRlaintiff’'s Exhibit 5

“Using this date as an example, Pldfisticell phone recordsh®w a phone call to the
Defendant on August 26th at 10:37 p.m., with PIffiatguing that she was calling to gain entrance
into the building._SePBlaintiff's Exhibit 4 p. 44; sealsoPlaintiff’'s Exhibit 5 Hill testified that the
supervisor called the Defendant’s office four times on August 26 (inadvertently referred tg
October 26 - Plaintiff was no longer employed by Brefendant on October 26) with the last phone
callat 11:12 p.m. and was told that Plaintiff had not arrived yetPBadiff’'s Exhibit 4 pp. 27-28.
Hill testified that the supervisor reported tHaintiff logged in right before 11:30 p.m.__See
Plaintiff's Exhibit 4, p. 28.
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(Plaintiff's Cell Phone records attached to S.C. Employment Security Commission). All of th
dates are included in the time frame Defendantcat Plaintiff was taty, and while the Defendant
does not concede that these calls were made inford@laintiff to gain access to the building, it has

admitted that the doors were locked and has not argued that these calls were made for any

purpose._SePlaintiff’'s Exhibit 4 p. 23.
In any event, Plaintiff testified thathe was never late for work. SBHintiff's
Exhibit 4, p. 43. Plaintiff's supervisor, Ferris, also testified that Plaintiff was never late and W

always there before everyone else asifashe could recall. Ferris Depositipn140. Plaintiff has

also submitted testimony from Lasonya Morris, @fer employee of the Defendant, who testified

that Plaintiff was always at workipr to her and was never late. $¥eintiff’'s Exhibit 4 pp. 65-66,

68. Therefore, viewing the evidence of Plaintiffleged tardiness in the light most favorable to the
Plaintiff, the undersigned again finthgat a sufficient question of falsas been established to avoid
summary judgment.

With regard to Plaintifallegedly falsifying her time records, Hill testified that the

Defendant did not have any policies governing employees’ attendance, but was in the proce

creating one._Selaintiff’'s Exhibit 4 (Record, p. 17). Hill also testified that there were no time

clocks, so in order to determine if time recongse falsified, the time when an employee logged ir
to their computer was compared to the tthregt the employee put on their time sheets.alidp. 18.
Plaintiff's written warning indicated that she had listed an earlier start time on her time c3
consistently from August 26, 2005, through September 19, 2005 than her computer log in t

showed._SeBPefendant’s Exhibit .| Plaintiff testified she was tottiat she was being fired because

she had falsified her time sheet, saying that steeawavork at 11:00 p.m. when she did not arrive

until 11:07 p.m._SePBlaintiff’'s Depositionp. 247. However, there is no evidence that the Plaintif
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or any other employee was told that their siare for work was based on when they logged ontg
their computer and that hours should be recorded based on that tiatggpd22-23; and based on

the discussion above outlining the potential for diganeies between the time of Plaintiff’s arrival

and the time that she loggexh to her computer, and the Defendant’'s awareness of such

discrepancies, the undersigned does not find thaidence (considered in the light most favorable

to the Plaintiff) establishes that she was not performing satisfactorily based on this allegat|on.

Therefore, for purposes of summarggment, Plaintiff has estaldtisd the second prong of her prima

facie case._Muhammad v. Klgt26 F.Supp. 2d 240, 243 (E.D.Pa. 1999)[“Thus, at the summayy

judgment stage the only inquiry is the threshold aingetermining whether there is the need for g

trial, that is, ‘whether the evidence presents a sufficient disagreement to require submission t [the

trier of fact] or whether it is so one-sided that one party must prevail as a matter of law’], cit

Anderson v. Liberty Lobby, Inc477 U.S. 242, 250-252 (1986).

Whether there is evidence that oter employees who were not members of
Plaintiff's protected class were treated more favaably, or there is some other evidence giving
rise to an inference of unlawful discrimination. With respect to the fourth prong of her prima facie
case Plaintiff argues an inference of unlawful disgination based on her claim that only African
Americans were placed on third shift, that theyevequired to perform transcription services, ang

because she was improperly disciplined for béatgyand accused of submitting false time records

However, after careful review and considena of the evidence and arguments submitted, the

undersigned does not find that Pt#frhas submitted sufficient facte establish a genuine issue of
fact with respect to this prong loér prima facie case. The Defentlia therefore entitled to summary
judgment on this claim.

Plaintiff testified that she was assignethtiod shift, where a disproportionate number
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of the African American employees were placed, ¢kengh she wanted to work on a different shift.

Plaintiff’s Deposition pp. 234, 250. However, Haddox attests ®latntiff was hired at a job fair

where the Defendant was only seeking third shift employees. Defendant's ExI{idgd@ox

Affidavit), 1 5.; sealsoPlaintiff's Depositionpp. 117-118. Although Haddox doeot state the date

for this job fair, Plaintiff's new employee formfezences her resume source as “job fair 7/19/05"

SeeDefendant’s Exhibit M Plaintiff has provided a chart from the Defendant that lists employe

and their dates of hire, and there are no white emeplolisted as having been hired for first or secon
shift for the period of time after Plaintiff submittbdr application at the job fair (only three other
employees were hired around the same time asairgif| Kelly, Morris, and Singleton, all of whom

are African American)._SeBlaintiff’'s Exhibit 2 Significantly, Plaintiff has also provided no

evidence to show that there was an opening on arsitiieat the time that she was hired. Plaintiff's
Deposition p. 118. Accordingly, Plaintiff has failed fmroduce any evidence to show that her
placement on third shift at the time of her hiring was based on her race.

With respect to Plaintiff being able tdtain work on a different shift following her
hire, Haddox attests that only one open position beeaaikable on a different shift during Plaintiff's
brief period of employment, and that none oftthied shift employees applied for the position. See

Defendant’s Exhibit GHaddox Affidavit), § 15. Plaintiff tedied that when a position on first shift

became available during her employment, she dmef dtfrican American employees on third shift

requested it. _Plaintiff's Depositiop. 235. However, Plaintiff has provided no documentary

evidence to show that she applied for this job, antkvlie evidence reflects that Plaintiff did express
an interest in being onrét shift to Ferris, Ferris testified that she never told Haddox of Plaintiff’

interest (or indeed of anyone else’s ietd) in changing shifts. Ferris Depositiq@p. 102-103.

Additionally, the record reflects that MicheluBois, a white employee who worked at home on

14

[2)




third shift, was the employeehw filled the position. Plaintiff conceded that DuBois had bee
transcribing for around five years, was an experietregcriptionist, and that she even liked to edit

DuBois’ reports because of the qualityher work. _Plaintiff’'s Depositiorpp. 235-236. Based on

this testimony, even if the Court were to assudanrgurposes of summary judgment that Plaintiff
applied for this position, she has not shown that the decision to give the position to DuBois rathef
to Plaintiff, who was still a new probationary employee, gives rise to an inference of ra
discrimination.

Turning to Plaintiff's allegatin that third shift employees (primarily but not all African
Americans) were required to transcribe while the other shifts were not, Plaintiff testified that w
an employee from second shift was filling in for Bapervisor, she told Plaintiff that second shift
employees were not required to transcribe, only delikintiff also testified that she [Plaintiff] had
expressed concerns about transcribing because she did not have any experience. Pla
Deposition pp. 136-138; 222-223. However, while Ferris adstified that the other shifts were not

required to transcribe; Ferris Depositign 61; Hill testifiedthat other shiftsvere required to do

transcription work._SePlaintiff's Exhibit 4 p. 22. In any event, even assuming for purposes (

summary judgment that other shifts were not nexglito perform this work, the undisputed version
of how the third shift began performing transtiop work does not reflect that the decision had
anything to do with race. Rather, the record shinatsFerris, Plaintiff's gpervisor who is also an

African American and has her own law suit pending against the Defendant, told Haddox that

shift was slow and that they did not have anything to do P&éetiff's Exhibit 7(Ferris Deposition

pp. 61-62). Ferris further testified that she didlmgteve Haddox’s request that third shift perform

transcription work during these slow work hours was unreasonable under the circumstances
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Plaintiff's Exhibit 7 (Ferris Depositionpp. 60-62)> Accordingly, the evidence before the Court

does not give rise to an inference that tHegad difference in responsibilities was based on face.
Finally with respect to Plaintiff's argumethat her written discipline and termination

give rise to an inference of race discriminatiomimiff testified that there were several occasiong

when employees working first ihwere late and they were still working for the Defendant.

Plaintiff's Deposition pp. 251, 253. However, Plaintiff coneebat her deposition that she did not

know whether or not other employees were writtprior being tardy oreceived any other kind of

discipline;_Plaintiff’'s Depositionp. 244; and she has provided no ewick such as names, dates, ol

records from employee files (or deposition testiy) to show that any other employees did not
receive written warnings for their alleged infractiaghany. While Plaintiff alleges that Strelsky also
discussed disciplinary actions taken against another employee and was not disciplined for her co
she has pointed to no evidence (other thanolar speculation) to shothat Strelsky was not

disciplined for this alleged infraction, assumih@ccurred. Indeed, Plaintiff does not identify a

BAlthough Plaintiff may argue that first shift jnalso have not had sufficient work activity
at certain times, Plaintiff has presented no evidence to show that Haddox was aware of any
problem. This allegation is apparently basedremnis’ knowledge of the work being left by third
shift for first shift, which could affect the workdd at the beginning of first shift. Ferris Deposifion
p. 68. However, there is not sufficient evidencthanrecord to compatbe work loads between
the shifts. Furthermore, Hill testified that otlskifts were also required to do transcription work,
and Ferris testified that she never complainddaddox about third shift having to do transcription
work while other shifts did not._Ferris Depositipp. 72-73._Plaintiff's Exhibit 40. 22. Likewise,
there is no evidence Plaintiff complained to Haddbgut other shifts allegedly not being required
to transcribe. This speculative assertion does not constitute evidence of race discrimination.

Also of note is Plaintiff's testimony that sthad “heard” that the employees on first and
second shift were paid more than she was -dvew she conceded that she had no documents
proof. Plaintiff's Depositionp. 220. Plaintiff has also submita chart showing the hourly rates
of employees, which does not support any contention regarding a pay differential based_on race
Plaintiff's Exhibit 2 seealsoDefendant’s Exhibit ADefendant’s Exhibit GHaddox Affidavit), 1
6. Therefore, to the extentafitiff has intended to included this issue as a purported claim f
discrimination, it is without merit.
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supervisor who was even aware that pligported conduct occurred. Plaintiff’s Depositipp. 250,

254. Furthermore, Plaintiff was herself not initiatgrminated for these violations; rather, she
received two written warnings. vtas only after the alleged disturtze caused by the Plaintiff which
followed her receipt of those written warnings aramiff's improper discussion of them with other
employees that she was terminated. Plaintifisdoa dispute that she discussed her disciplinar
warnings with other employees (which she acknowledges were supposed to be confidential

Plaintiff's Deposition pp. 214-216, 253), nor has she presentgeaidence to show that she did not

then cause a disturbance in her workplace which was reported to management.

In sum, there is no evidence to show aakeiotivation in Plaintiff's discipline and
termination. Plaintiff's general, conclusonydaunsubstantiated testimony is not by itself sufficient
to give rise to an inference of discrimination, tmadarly in light of the fact that Plaintiff has
presented no evidence to show that either efindividuals involved the employment decisions at
issue (Haddox and Beth Poling) had ever maderacigl statements, had engaged in any racially
classified conduct, or had ever exhibited any tyeacial animus towards the Plaintiff or anyone

else. _Evans v. Technologies Applications & Serv., @0 F.3d 954, 960 (4th Cir. 1996)

[“unsubstantiated allegations” are insaiéint to defeat summary judgmertf};Cook v. CSK Transp.

Corp, 988 F.2d 507, 513 (4th Cir. 1993) ["[U]nsupportdgations do not establish a prima facie

case of race discrimination....Boden v. U.S. Amada Ltd978 F.Supp. 657, 659 (E.D.N.C. 1997)

[former employee’s own subjective belief and conclusory statements that he had been discrimi
against are not sufficient to raise reasonablereémige of unlawful discrimination]. In order to

proceed on this claim, Plaintiff must present ewick to show that her treatment was based on ra

discrimination, not because the Defendant nzanhstake (assuming the evidence showed any sug¢

mistake), treated her unfairly, or was simplgarrect in its findings or decisions concerning
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Plaintiffs employment._Jamil v. Secretary Dep't of Deferdd F.2d 1203, 1207-1208 (4th Cir.

1990); Holder v. Raleigt867 F.2d 823, 828 (4th Cir. 1989); Crowley v. Prince George's C@gty

F.2d 683, 687 (4th Cir. 1989), cattenied 111 S.Ct. 101 (1992); McCollum v. Bolg@&84 F.2d 602,

610 (11th Cir. 1986), certlenied 479 U.S. 1034 (1987); seenerallyMoore v. Sears, Roebuck &

Co., 683 F.2d 1321, 1323, n. 4 (11th Cir. 1982hek v. Orleans Parish School Bq&d9 F.2d 32,

38 (5th Cir. 1982), certlenied 461 U.S. 951 (1983); North Carolibeep't of Corrections v. Gibson

301 S.E.2d 78, 85 (N.C. 1983); SullivarRiver Valley School Distri¢ct197 F.3d 804, 815 (6th Cir.

1999), cert.denied 530 U.S. 1262 (2000) ["Without a showing that those other reasons we

discriminatory, [Plaintiff] cannot establish a prinagie case for relief....]; Kariotis v. Navistar Intern.

Transp. Corp.131 F.3d 672, 680 (7th Cir. 1997) ["Dismination statutes allow employers to
discharge employees for almost any reason whatsoever (even a mistaken but honest belief) g
as the reason is not illegal discrimination. Thus when an employee is discharged because
employer’s honest mistake, federal anti-distation laws offer no protection.”]; s&owe v. Total

Action Against Poverty in Roanoke Valle$45 F.3d 653, 657 (4th Cir. 1998Lf. Rudolph v.

Hechingey 884 F.Supp. 184, 188 (D.Md. 1995) ['Title VII (d&)eot protect against unfair business

decisions - only against decisions motivated by unlawful animus”], citing Turner v. Tex

Instruments, In¢.555 F.2d 1251, 1257 (5th Cir. 1977).

Plaintiff has failed to present any suetidence, and she has therefore failed tq
establish the fourth and final prong of her prima facie case.

Pretext. Finally, even if the Court were tonfl that Plaintiff had presented sufficient
evidence to establish her prima facie case, theridaf@’s evidence satisfies its burden of showing
a legitimate, non-discriminatory reason for its employment decision(s), and Plaintiff has faile

present any evidence of pretext. $emusey v. Balogl62 F.3d 795, 801-802 (4th Cir. 1998)
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[affirming summary judgment where employee failed to show that his employer’'s alleg
mistreatment was based on his race]. The evidemows that, at the time Plaintiff was hired, the
Defendant was only hiring for the third shift. Thereafter, only one opening occurred on a diffe
shift during Plaintiff's period of employment, and Plaintiff has presented no evidence to show
she informed Haddox of her desire for a transfethat the employee who received the transfer wa
not well qualified. As for third shift performing tracription work, even Plaintiff's African American

supervisor thought this to be appropriate. WRIkgntiff uses her cell phone records to support he
claim that she reported to work timely on sevecaksions, these records do not cover all of the tim
Defendant alleges she was late. Further, even if Plaintiff is correct that she actually arrived at
on time, it is undisputed in the evidence that Plaintiff routinely logged in to her computer after
scheduled start time, which was how the Defendasttracking employee work time. Plaintiff also
does not dispute that she discussed the written mgsshe received with her co-workers in violation
of company policy, and that she became so upseiratafter receiving the written warnings that the
lead transcriptionist felt threatened to the psire felt compelled to call her supervisor at home abot

Plaintiff's conduct. _Se®efendant’'s Exhibit GHaddox Affidavi), 1 8-9, 11-13; Defendant’s

ed

rent

that

)

D

Wwork

her

(o

Exhibits F & G Whether Plaintiff believes these actions then justified her being terminated or pot,

she has offered no evidence to show a racial mbin in this decision, nor has she presented an
evidence to support a claim that she was the subfeetce discrimination when compared to the
treatment given to white employees.

Finally, the short time period between hairtg and firing also undercuts Plaintiff's
claim of discrimination. “Withrespect to proving whether the plaintiff has been the victim g

invidious discrimination under the McDonndlouglasparadignm, we have opined that if: the

employee was hired and fired by the same person within a relatively short time span . . . thig
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creates a strong inference that the employer’s stated reason for acting against the employesg
pretextual . . . In short, employers who knowinlgiie workers within a protected group seldom will

be credible targets for charges of pretekfiiings.” Jeter v. SMI-Owen Steel Co, Inslo. 95-0001,

1996 WL 906531 at *4 (D.S.C. Sed0, 1996)(citing_Proud v. Ston@45 F.2d 7956, 798 (4ir.

1991)). While, based on the record before the Cdus not clear who ned the Plaintiff, Haddox

is ni

was director of operations, and Pi@#if concedes that the Defendant was aware of her race at the

time of her application (which she contends suggploer argument that she was placed on third shif

because of her rac¥). SeeJiminez v. Mary Washington Collegé7 F.3d 369, 378 (4th Cir.)

['[E]Jmployers who knowingly hire workers within@otected group seldom will be credible targets
for charges of pretextual [adverse employment actions”.], dertied 516 U.S. 944 (1995)];

Buhrmaster v. Overnight Transpl F.3d 461, 464 (6th Cir. 1995) ['[A]n individual who is willing

—+

to hire and promote a person of a certain class is unlikely to fire them simply because they pre &

member of that class.”], cedenied 516 U.S. 1078 (1996)Plaintiff’'s own conclusory opinion and
belief that she was the victim of discriminatiorg matter how heartfelt, is simply not sufficient
absent any supporting evidence to establish a cassooimination or to survive summary judgment.

Beale v. Hardy 769 F.2d 213, 214 (4th Cir. 1985) [A party opposing summary judgment “cant

create a general issue of fact through meeewation or by the buildg of one inference upon

another.”];_Causeyl62 F.3d at 802 [conclusory statements without evidentiary support insufficig

to create genuine issue of flacGlover v. Lockheed Corp772 F.Supp. 898, 901 (D.S.C. 1991)

"The only employment application from the Defendant which has been submitted by
parties is for Candice Manigault, who also hgzending discrimination suit against the Defendant
SeePlaintiff’'s Exhibit 1 Manigault was hired shortly prior to the Plaintiff, and her applicatio
includes a section with voluntary affirmative actinformation which includes a space to indicateg
the applicant’s race. _Id
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[summary judgment granted where Plaintiff faitegoroduce sufficient evidence to create a genuin

issue of material fact as to whether he warithinated against]; Gaila v. Virginia Dep't of

General Serviceg53 F.2d 1281, 1288, n. 4 (4th Cir. 1985}4ae should be dismissed “...when the|

only evidence in support of the plaintiffgase is based on unfounded conjecture...that [hig
disfavorable treatment was the result of discrimination....”].
Therefore, Plaintiff's disparate treaént race discrimination claim should be
dismissed.
.

Hostile Work Environment Claim.

Plaintiff also complains in her Complaint that she was subject to harassment duf

the time of her employment with the Defendant, creating a hostile work environment. To estal
a hostile work environment claim, Plaintiff mystsent evidence to prove the following elements
1) she was subjected to unwelcome conduct in a work related setting; 2) the conduct complain
was based on her race; 3) the conduct was suffigisevere or pervasive to alter her condition of
employment and to create an abusive work emvirent; and 4) the conduct is imputable on som

factual basis to her employer. Ocheltree v. Scollon Productions 30&.F.3d 351, 356 (4th Cir.

2002), rehearingnbang 335 F.3d 325 (4th Cir. 2003), cedenied 124 S.Ct. 1406 (2004); Spicer

v. Com.of Va. Dep't of Correction$6 F.3d 705, 710 (4Cir. 1995); Brown v. Perry184 F.3d 388,

393 (4" Cir. 1999).

Defendant initially argues that this claitmosilld be dismissed because Plaintiff base$

her harassment claim on the same evidence shedfteseipport her race discrimination claim. Seg

Plaintiff's Deposition pp. 234, 240, 250-251, 252-255. Plaintiff does not deny this assertion,

contends that she is also entitled to seek rigiethis alleged conduct as both a disparate treatme
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claim and a harassment claim, and the undersigned agreeBr&ggev. Office of Dist. Atty.,

Thirteenth Judicial Distri¢iNo. 07-324, 2009 WL 2151333 at * 25 (D.Colo. July 16, 2007)[Plaintifj

can pursue separate discrimination and harasstamis even though they are essentially based o
same conduct]. Nevertheless, the evidence preserttad @ourt is not sufficient to create a genuine
issue of fact as to whether tbenduct complained of was based on Plaintiff's race or was severe
pervasive enough to alter Plaintiff's condition of employment and to create an abusive W
environment. Therefore, this claim should be dismissed.
Plaintiff argues in her brief that

she was subjected to contous harassment in retaliatinfor reporting the

discriminatory actions. Plaintiff reported the inappropriate actions to her employer,

and was written up and accused of violations that did either not occur or similar

situated Caucasian employees were netigiined for. Plaitiff was forced to

continue to work in the hostile work@ronment until she was wrongfully terminated

from her position.
See Plaintiffs Memorandum in Opposition to Summary Judgment, pp. 13-14. Although r
mentioned by the Plaintiff in this narrative, to ghgent Plaintiff contends that her placement on thirg
shift or being required to transcribe supportsdi@im, the undersigned has already found that thi
conduct was not based on her race. @seussion, supraAs for the written warnings Plaintiff
received for being tardy and falsifying time recgrdch addition to there being no evidence that
Plaintiff's race played a role in these warnirgsng issued, Plaintiff did not even receive these
written warnings until September 23, 2005, at the ehéghift, when Beth Poling, Plaintiff's [then]

supervisor, and Haddox met privately with Plaintiff and gave her the two written warnings.

Defendant’s Exhibits H &;IPlaintiff's Deposition pp. 161-162, 190. Prior to this time, Plaintiff

8Plaintiff has also asserted a separate retaliation claim, which is discussed in Sectiot
infra.
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testified that she was not even asvaf these allegations. Plaintiffis then terminated the next ddy.

See South Carolina Employmer@ommission Record, p. 32. Hence, this conduct, occurring

essentially over the course of only two days, is simdufficient to meet the standard of severe ang

pervasive conduct sufficient to create a hostile veondironment under the applicable caselaw. Se

Harrington v. Disney Reg’l Entm’t, IncdNo. 06-12226, 2007 WL 3036873 at * 12(1ir. Oct. 19,
2007)[finding no hostile environment when an empi@tegedly subjected the employee to unfair

discipline]; Naughton v. Sears, Roebuck & (wo. 02-4761, 2003 WL 360085 at *5 n. 1 (N.D.III.

2003)[criticism, including a negatiyerformance review, does not constitute an adverse employmg

action]; cf Cram v. Lamson & Sessiand9 F.3d 466, 474 (8th Cir. 1995) [sporadic or casug

comments are unlikely to support a hostile wankiemnment claim];_Jenkins v. New York State

Dep’t of CorrectionsNo. 01-754, 2002 WL 205674 at *6-7 (S.DWNFeb. 8, 2002) [finding that one-

time occurrence of verbal harassment and shovevidatlevoid of any indicia of race based motive
may have caused anxiety or embarrassment, bdtmiadiprevent plaintiff from doing his job and was
not an adverse employment action];

Otherwise, Plaintiff just generally sést that she was the subject of continuous

harassment, but does not provide any specifics. Plaintiff's ,Batep. 13. Such general and

112

PNt

p

conclusory statements do not constitute “evidence” for purposes of defeating a summary judgment

motion. House v. New Castle Coun®24 F.Supp. 477, 485 (D.Md. 1993). &=isey162 F.3d at

802 [conclusory statements, without specifiagdentiary support, do not support a claim for

discrimination];_Yarnevic v. Brink’s Ing102 F.3d 753, 757-758"€ir. 1996) [holding that remote

PPlaintiff's termination date is listed &eptember 25, 2005 because, although she report
for work on September 24, 2005, she was not terminated until after midnighSo&&eCarolina
Employment Commission Record, p. 34.
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inferences and conclusory allegations cannot defeat summary judgment]; Godoy v. Haber;

County, No. 04-211, 2006 WL 739369 at *IN.D.Ga. Mar. 21, 2006). Plaintiff's hostile work
environment claim should therefore be dismissed.
I,
Retaliation Claim.

Plaintiff also asserts in her Complainatishe was wrongly terminated as a result o
having participated in activities protected under TWle Section 704(a) oTitle VII, 42 U.S.C. §
2000(e)-3(a)[setting forth the standard for a retaliation claim], provides as follows:

It shall be an unlawful practice fan employer to discriminate against

any of his employees or applicants for employment, for an employment

agency, or joint labor-management committee controlling

apprenticeship or other training or retraining, including on-the-job

training programs, to discriminateaigst any individual, or for a labor

organization to discriminate agairay member thereof or applicants

for membership, because he has opposed any practice made an

unlawful employment practice by this subchapter, or because he has

made a charge, testified, assistedpanticipated in any manner in an

investigation, proceeding, or hearing under this subchapter.

Retaliation cases under Title VII are subjedit® same requirements of proof as arg

applicable to disparate treatmentiai _Ross v. Communications Satellite Corp9 F.2d 355, 365

(4th Cir. 1985) overruled on other groungsice Waterhouse v. Hopkin90 U.S. 228 (1989); see

alsoWilliams v. Cerberonics, Inc871 F.2d 452, 457 (4th Cir. 1989). "The employee is initially

required to establish a prima facie case of retaliation by a preponderance of the evidence. S

Shan

uch

prima facie case consists ofekrelements: (1) the employee engaged in protected activity; (2) the

employer took adverse employment action agaimseéthployee; and (3) a causal connection existe

between the protected activity and the adverse action.Mithday v. Waste Management of North

America, Inc, 126 F.3d 239, 242 (4th Cir. 1997). Once a prima facie case has been presente
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Defendant employer has the burden of producing a legitimate, non-discriminatory reason fg
actions. If the employer can produce a legitimata-discriminatory reason for its actions, the
employee must then demonstrate that the Defendant's proffered reason is pretextural. 1d.
Prima facie case Defendant asserts that is it entitled to dismissal of this claif
because Plaintiff has failed to show that she erdyeggny protected activityPlaintiff contends that
she engaged in protected actigyreporting or complaining aboaltegedly discriminatory conduct

to various individuals. Plaintiff's Depositippp. 136-138, 253, 275-276. However, with regard tq

Plaintiff's claim that she complained to Poling about third shift being required to transcr

[Plaintiff’'s Deposition pp. 136-138], Defendant argues that there is no evidence that Plaintif

complaints to Poling were based on race, amaghff has not in response directed the Court’s
attention to any evidence to show that her dampto Poling about thir shift being required to
perform transcription services was bésm an allegation of race discriminatidn.Plaintiff's
Deposition pp. 136-139. Further, Plaintiff testified that she told Poling about her concern ab
transcribing at the end of the shift on the first ttet Ferris informed Platiff that she would need

to start transcribing. IdHowever, Plaintiff later testified & her discovery that other shifts were

not required to transcribe, which was what maddbbkeve that this requirement was based on race

did not occur until after this time._Plaintiff’'s Depositjqp. 222-223. This conflicting testimony

does not constitute evidence to support Plaintiff’'s claim that her discussions with Poling W

»Rule 56 does not impose upon the District Caudtity to sift through the record in search
of evidence to support a litigant's argunseon summary judgment. Forsyth v. Bdr® F.3d 1527,
1537 (5th Cir.1994), cerdenied513 U.S. 871 (1994); Malina. Baltimore Gas & Ele¢.18
F.Supp.2d 596, 604 (D.Md.1998); Hayes v. Nor#i&t aw Enforcement Officers Asst0 F.3d
207, 215 (4th Cir.1993), cedeniedsubnom Price v. City of Charlotte420 U.S. 1116 (1997).
Notwithstanding this rule, however, when reviewthg record for preparation of this opinion the
undersigned did not locate any evidence showirag Blaintiff told Poling that her complaints
regarding the transcription requirement were based on race.
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protected activity.
As for Plaintiff's testimony that she coilamed to “Cathy”, a second shift employee
who was filling in for Ferris, abodhird shift being required to transcribe when the other shifts were

not and that she thought it was discriminatory; Plaintiff's Deposifipn223, 275; while this would

constitute protected activity, Defendant argues that Cathy was a co-wamklethat there is no
evidence that Cathy ever shared Plaintiff's ctaimps with either Poling or Haddox or anyone else

in the Defendant’s management. Jackson v. United Parcel Sei&.3d 1137, 1143 (&ir.

2008)(quoting Wolff v. Berkley, Inc938 F.2d 100, 103 {8Cir. 1991)[“[A] causal link does not

exist if the employer is not aware of thmployee’s statutorily protected activity.”JPlaintiff has
provided no evidence to show thati3awas anything other than a coyaloyee, or that even if she
was temporarily acting as third shift supervisdrarmris’ absence, shegsed on Plaintiff's concerns
to anyone in management.

Plaintiff also testified that she complairted-erris about African Americans all being
on third shift and about third shift being requirettémscribe based on allegations of discrimination.

Plaintiff’'s Deposition pp. 250, 275-276. However, even assurthagPlaintiff egaged in protected

activity based on her complaints to Ferris arat tier termination was an adverse employment
action, Plaintiff has again failed to present any evidence to show a casual connection between thes
events to meet the third pronglhadr prima facie case. Althoughettiming of Plaintiff’'s complaint

at the end of August and her firing on September 25, 2009, could be used as circumstantial evidenc

to establish a causal connection; semt-Golliday v. Metropolitan Water Reclamation District of

Greater Chicagdl04 F.3d 1004, 1013 (7th Cir. 1997)[notingtttsuspicious timing does constitute

circumstantial . . . evidence to support a clafhdiscrimination”]; Pantoja v. American NTN

Bearing Mfg. Corp.495 F.3d 840, 850 {7Cir. 2007) [Timing was “suspicious enough to suffice
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to support [ ] prima facie case.”]; Texas Dep’t of Community AffaS0 U.S. 253 (1981)[the

burden of establishing a prima facie case is notausdy as was the casetivCathy, Plaintiff has
presented no evidence to show that Ferris reportadt®s complaints to Haddox or that either of
the decisionmakers in Plaintiff’s discipline andtéeation (Haddox and Poling) were aware of this
protected activity. Ferris testified that shd dot recall ever having spoken to either Haddox of
Poling about Plaintiff's caplaint regarding third shift employelesing required to transcribe; Ferris
Deposition pp. 71-72; and there is no other evidencettimtlecisionmakers here were ever awar¢

of Plaintiff’'s conversation with Cathy, Ferris @nyone else. Luna v. Lockheed Martin Cofd.

Fed.Appx. 404 at * 1(5Cir. Oct. 22, 2002)[“If the decision rkar was not aware of any protected
activity, there can be no causal connection betwthe protected activity and any adverse

employment decision take by that decision maker.”]; JagkstiF.3d at 1143; Cecilino v. Allstate

Ins. Co, 908 F.Supp. 519, 532 (N.D.IIl. 1995) [a simpl®wing that an adverse action occurred
after a complaint of discrimination ‘is not evaroeigh to make out a prima facie case of retaliation|,
let alone to survive a motion for summary judgment.’].

Legitimate, non-discriminatory reason Further, even assuming for purposes of
summary judgment that Plaintiff had establgher prima-facie case of retaliation, the Defendant
has set forth legitimate, non-discriminatory reagonghe actions taken. The evidence reflects that
Plaintiff routinely logged in to her computer after scheduled start time, that she received written
disciplinary warnings based on her alleged tardiness and time sheet discrepancies on or [abot
September 23, 2005, and that aftexiiiff received these written wangs she improperly discussed
them with other employees and became cortéitional and belligerent and made loud and
threatening comments that other employees couldamebthat were sufficient to frighten Strelsky.

SeeStrelsky Affidavit 1  5-6. Because of Plaintiff's befar, Strelsky felt physically threatened
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and reported Plaintiff’'s hostile behavior to Poling and Haddox. Shedsky Affidavit T 1 6-7;

Haddox Affidavit 1 13. Haddox and Poling then terminatezlPlaintiff on the following work day.

This evidence is sufficient to establish a legitimate, non-discriminatory reason for the Defendd

actions, and Plaintiff must therefore present evidesf pretext in the makg of these decisions in

order to avoid summary judgment. $€OC v. Clay Printing Cp955 F.2d 936, 941 {4Cir. 1991)
[The Defendant’s burden is only one of production, not of persuasion].

Pretext. In order to show pretext, Plaintiffust show that “but for” the Defendant’s
intent to retaliate against her for having engaged in protected activity, she would not have

subjected to the employment actions at issue. EBOEF.2d at 941; Conkwright v. Westinghouse

Elec. Corp,933 F.2d 231, 234 (4th Cir. 1991). “Directmdirect evidence of discriminatory motive
may do, but 'the evidence as a whole... must be siffitdor a reasonable fadgtifler to infer that the

employer's decision was motivated by [retaliatory animus].”” LeBlanc v. Great American Insura

Co., 6 F.3d 836, 843 (1st Cir. 1993j}{cg Goldman v. First Nat'l Banl©85 F.2d 1113, 1117 (1st

Cir. 1993)(quoting Connell v. Bank of Bosta#?4 F.2d 1169, 1172, n. 3 (IGir. 1991), _cert.

denied 111 S.Ct. 2828 (1991)); Reeves v. Sanderson Plumbing Product§3mel.S. 133, 141-

143 (2000). Plaintiff has failed to present any sexdence. Plaintiff has presented no evidencg

to show that the Defendant did not use loginmes to assess employee work hours, to show th3
white employees were not disciplined for this tgpdiscrepancy or for discussing personnel matter
(other than her own unsubstantiated speculation), or to dispute that she engaged in belliger
unprofessional conduct in the work place just priondo termination. Furthermore, Plaintiff has
failed to present any evidence to show that thesd@timakers in this case were even aware of he
complaints regarding discrimination. Jackse48 F.3d at 1143; WolfB38 F.2d at 103; Lun&4

Fed.Appx. at * 1; Dowe v. Total Actiohgainst Poverty in Roanoke Valle¥45 F.3d 653, 657 (4th
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Cir. 1998) [Plaintiff “must have evidence from whia reasonable factfinder could conclude that ¢
causal connection exists between the protected activity and the adverse action(s)”].

While Plaintiff may (and indeed does) disee with the personnel actions taken ang
with the conclusions reached in her administeagikoceedings, in order to succeed on her retaliation
claim, Plaintiff’'s evidence must show that teason she was disciplined or terminated was becauge
she complained about race discrimination, not beethe Defendant made a mistake, was incorre¢t
in its findings concerning Plaintiff's employment,@ren that her supervisor just did not like her.
Sullivan, 197 F.3d at 815 ["Without a showing th&ibse other reasons were discriminatory,

[Plaintiff] cannot establish a prim&acie case for relief....];_Kariotis.131 F.3d at 680

[’Discrimination statutes allow employers to disege employees for almost any reason whatsoever
(even a mistaken but honest belief) as long asdhson is not illegal slirimination. Thus when

an employee is discharged because of an emsgdy@nest mistake, federal anti-discrimination laws
offer no protection.”];_ cfRudolph 884 F.Supp. At 188 ['Title VII (does) not protect against unfaif
business decisions - only against decisimansvated by unlawful animus”], citing Turnéss5 F.2d
at 1257. Plaintiff's argument is essentially that, because these employment actions and decjsion
occurred during a period of time shortly after she complained about being on third shift and apout

having to transcribe, the Defendant’s actions corstitunlawful retaliation. That is simply not the

[eX

standard for a Title VIl retaliation claim, foritfwere, then any employee who engaged in protecte
activity would thereafter be shielded from normakkplace discipline. Plaintiff is not guaranteed
a work environment free of stress, dissatisfactith work assignments, or difficult or unpleasant
working conditions, just because she engaged in protected activity; Carter, @38aBd 450, 459

(4th Cir. 1994); and the mere fact that Plairgrifyaged in protected activity does not immunize hey

from actions by her employer which may otherwisgiséfied by her work record or performance.
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Ross 759 F.2d at 366 ['Title VIl serves the laudabtal of protecting employee access to agencie

and courts. It does not shield employees frmmmal sanctions for misconduct.”]; Bodoy v. North

Arundel Hospital 945 F.Supp. 890, 898 (D.Md. 1996).

While Plaintiff obviously believes she walealt with unfairly, and indeed the
undersigned makes no finding as to whether the dilseimeted out to her was appropriate, Plaintiff
has simply provided no evidence to support heega and conclusory allegations that ta&son
she received these adverse employment actioadeeause she complained about being on thir
shift or transcribing or otherwise engaged in activity protected by Title VII., other than her o
unsubstantiated speculation. Plaintiff candeteat a properly supported motion for summary

judgment with unsupported speculation or allegatiof discriminatiowr retaliation; Ros¥59 F.2d

at 365;_Felty v. Graves-Humphreys, (818 F.2d 1126, 1128 (4th Cir. 1987); nor may she "create

a genuine issue of fact through mere speculairatme building of one inference upon another.”
Beale 769 F.2d at 214. Plaintiff's own self-intelxb statements as to what she believed o

perceived are not sufficient evidencertaintain this claim. McNairn v. Sulliva®29 F.2d 974 (4th

Cir.1991); _Smith v. FIa618 F.2d 1062, 1067 (4th Cir. 1980); Komel v. Jewel @74 F.2d 472,

475 (7th Cir. 1989); Williams871 F.2d at 456 (citing Gairo)&a53 F.2d at 1288); United Black Fire

Fighters of Norfolk v. Hirst604 F.2d 844 (4th Cir. 1979). SRale 56, Fed.R.Civ.P.; Celotex Corp.

v. Catretf477 U.S. 317, 322 (1986); Felt§18 F.2d 1129-1130; Gairgld53 F.2d at 1288, n.4.

Therefore, Plaintiff’'s Title VII retalibon claim is without merit and should be
dismissed.
V.
SCHAL Claim.

With regard to Plaintiff's South Carolina Human Affairs Law claim, this claim i
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evaluated under the same standards as are usadfoating Plaintiff's claims under Title VII. See

Orrv. Clyburn 290 S.E.2d 804, 806 (S.C.1982); Tyndall v. National Education CeBidfs3d 209

(4th Cir.1994); S.C.Code Ann. & 1-13-10 et al (2003)Grbmer v. Greenwood Com'n of Public

Works No. 92-CP-24-392, 1993 WL 328182, *4 (S.C.CdmHeb. 3, 1993)[The court notes that
its ruling accords with the interpretation of federal employment discrimination laws upon which pur
state employment discrimination laws are modeled.] Therefore, the analysis set forth herein|with
respect to Plaintiff's claims under Title VII, supr@so applies to any claims Plaintiff has asserted
under the South Carolina Human Affairs Law, and this claim should therefore be dismissed.
V.
Public Policy Claim.

Finally, in her response to the motion for summary judgment, Plaintiff appears|to
argue that she was wrongfully discharged in violatf a clear mandate of public policy of the State
of South Carolina. While it does not appear thatrfiff asserted any such claim in her complaint,
out of an abundance of caution the undersigned has addressed this claim on the merits.

Plaintiff's wrongful discharge/public policgause of action (to the extent one hag
been asserted) should be dismissed becausedinsisbased on the same allegations which suppoyt
her claims arising under Title VIl of the Civil Rights Act of 1964 and 42 U.S.C. 8§ 1981, and aJso
because Plaintiff has failed to allege that the cited conduct constituted a crime and/or that the

Defendant required her to commit a crine Ludwick v. This Minute of Carolina, Inc337 S.E.2d

213 (S.C. 1985), the South Carolina Supreme Courtthatda cause of action in tort exists under

South Carolina law where a retaliataligcharge of an at-will employ@eonstitutes a violation of

?IPJaintiff does not contest that she was an at-will employee.
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a clear mandate of public policy, such as “wla@nemployer requires an at-will employee, as §

condition of retaining employment, to violate the law”, dt1216._Sealsg Culler v. Blue Ridge

Electric Cooperative, Inc422 S.E.2d 91 (S.C. 1992). “This exception is generally applied in

situation in which an employer requires an empyo violate a law, or when the reason for thq

termination is itself a violation of criminé&w”; Barron v. Labor Finders of South Carolirg82

S.E.2d 271, 273 (S.C.Ct. App. 2009); although satieer situations may also apply. See

Washington v. Purdue Farms, In®&No. 07-3552, 200WVL 386926 at * 12(D.S.C. Feb. 13,

2009)[“Several types of public policies have been d=bappropriate to sustain this cause of actiof
including: requiring an employee to violate tharenal law, where the reason for the employee’s
termination was itself a violation of criminaivaobeying a subpoena, refog to contribute money
to a political action fund, and invoking rights under Payment of Wages Act.”] .

Plaintiff has failed to identify any public pojicviolation with respect to this claim.
Rather, Plaintiff argues that it wa violation for the Defendant to terminate her based on her clair

of discrimination._Plaintiff's Briefpp. 14-15. Even assuming thef@edant did deny Plaintiff her

rights under Title VII or § 1981, however, that is not the commission of a crime, nor is there

allegation that the Defendant required Plaintiffimate a public policy. Lawson v. South Carolina

Dept. of Correctionss32 S.E.2d 259, 260-261 (S.C. 2000)[Public policy claim arises where *

employer requires an employee to violate the [criminal] law or the reason for the employs

termination was itself a violation of a criminal law”]; Eady v. Veolia Transp. Services,00€.

F.Supp.2d 540, 559 (D.S.C. 2009)[Plaintiff failed tow violation of public policy where he

claimed that he was terminated for refusingign a blank affidavit]; King v. Charleston County

School District F.Supp.2d , 2009 WL 3397598 at {0 5.C. May 21, 2009); Love v.

Cherokee County Veteran’s Affairs Offi009 WL 2394369, at* 3 (D.S.C. Jul. 31, 2009)[Granting
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Rule 12 motion to dismiss where no inference ddag drawn from the facts alleged that the

Plaintiff's termination was imiolation of a criminal law]Barron v. Labor Finders of S.2009 WL

1520820, at * 3 (S.C.Ct. App. May 29, 2009)[No wrongful discharge action where employee
not asked to violate the law and his termiorilid not violate the criminal law]; Washingt&909
WL 386926 [Dismissing public policy claim wheemployer purportedly denied employee’s reques
for FMLA leave, which neither violated a crinainaw nor required the employee to do so]; Merck

v. Advanced Drainage System, Ij@21 F.2d 549, 554 (4th Cir. 1990)[The “public policy” exception

to the at-will doctrine “is to be very narrowly applied.”].

Hence, while Plaintiff alleges she wasongfully discharged, it was not because of
the violation of any clearly mandated “public policy” as defined by the South Carolina Courts,
because of an alleged violation of her persogals. The public policy exception for the discharge
of an at-will employee encompasses only “publghts”, not “private” rights, and Plaintiff has
therefore failed to set forth a valid claim for wronigdlischarge in violation of the public policy of

South Carolina. _Se&einberger v. MCI Telecommunications, Indo. 92-2550, 1994 WL 18081

at* 3 (4" Cir. Jan. 25, 1994) [“The public policy exdem encompasses only public rights granted
by existing law, not private rights.”].

In any event, the South Carolina Supre@mairt has explicitly held that “[w]hen a
statute creates a substantive rigid provides a remedy for infringenmt®f that right, the Plaintiff

is limited to that statutory remedy.” PalnweiHouse of Blues Myrtle Beach Restaurant CAxo.

05-3301, 2006 WL 2708278, at * 3 (D.S.C. Sept. 20, 2006) (citing Lavidih S.E.2d 259);
Washington2009 WL 386926 at* 12 n. 12. g Plaintiff seeks a remedy for wrongful termination
under Title VII, 8§ 1981, and SCHAL, and as PIdfrftias a statutory remedy for her termination

claim, she may not pursue a separate statevi@mngful termination cause of action. Paln506
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WL 2708278, at * * 3 an&; Heyward v. MonroeNo. 97-2430, 1998 WL 841494, at * 4 (4th Cir.

Dec. 7, 1998)[Finding that Plaintiff's public politgrmination claim was appropriately dismissed:

“South Carolina permits an action under the public policy exception when an at-will employeg is

terminated for refusing to violate the law. Ish@t been extended to circumstances where therelis

a statutory remedy for employment discrimipatias in this case”]; Zeigler v. Guidant Cofgo.

07-3448, 2008 WL 2001943 at * 2 (D.S.May 6, 2008) [“The_Ludwickexception to at-will

employment is not designed to overlap an emplaysttutory rights to challenge a discharge, buf
rather to provide a remedy for a clear violatdpublic policy where no other reasonable means of

redress exists.”] (quoting Stiles &merican General Life Ins. Co516 S.E.2d 449, 452 (S.C.

1999)); Dockins v. Ingles Markets, Ind13 S.E.2d 18, 19 (S.C. 1992); Epps v. Clarendon Cpunty

405 S.E.2d 386, 387 (S.C. 1991).
Therefore, the Defendant is entitled terdissal of Plaintiff's claim for wrongful
discharge, assuming such a claim has properly been asserted in this case.
Conclusion
Based on the foregoing, it is recommended the Defendant’s motion for summary

judgment begranted, and that this case loismissed

’

Bristow Marchant
United States Magistrate Judge

December 8, 2009
Charleston, South Carolina
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Notice of Right to File Objections to Report and Recommendation

The parties are advised that they may $itecific written objections to this Report and
Recommendation with the District Court Judge.je®tions must specifically identify the portions
of the Report and Recommendation to which objectwasnade and the basis for such objections
In the absence of a timely filed objection, a district court need not conduct a de novo review
instead must “only satisfy itself that there is no céxaor on the face of thegerd in order to accept
the recommendation.Diamond v. Colonial Life & Acc. Ins. Co., 416 F.3d 310 (ACir. 2005).

Specific written objections must be filed withiouirteen (14) days of the date of service of]
this Report and Recommendation. 28 U.S.&38&(b)(1); Fed. R. Civ. P. 72(b). The time
calculation of this ten-day period excludes weekends and holidays and provides for an addit

three (3) days for filing by mail. Fed. R. Civ. P. 6(a) & (e). Filing by mail pursuant to Fed. R. di

P. 5 may be accomplished by mailing objections to:

Larry W. Propes, Clerk
United States District Court
P.O. Box 835
Charleston, South Carolina 29402

Failure to timely file specific written objections to this Report and Recommendation will
result in waiver of the right to appeal from ajudgment of the District Court based upon such
Recommendation. 28 U.S.C. 8 636(b)(1);homasv. Arn, 474 U.S. 140 (1985)Jnited States v.
Schronce, 727 F.2d 91 (4th Cir. 1984right v. Collins, 766 F.2d 841 (4th Cir. 1985).
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