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Plaintiff craigslist, Inc. (“caigslist”) submits this filing t@ddress three issues suggested
for additional briefing at the February 23, 2010 hear (1) why the Courhas federal question
jurisdiction over craslist’s claim that Defendants’ threatened enforcement of South Carolina
law is contrary to 47 U.S.C. 8§ 230 (“Section 2302) why this case presents a live Article 11l
case or controversy regarding whether Sectidhli#8s Defendants’ threatened prosecution, and
(3) why the scope of the declarat@nd injunctive relief requestdxy craigslist is appropriate in
light of its Section 230 clairh.

INTRODUCTION

Defendant McMaster repeatedly threateneprtsecute craigslistnder South Carolina’s
prostitution and obscenity laws for content pddig third parties to craigslist’s web site.
craigslist’s suit seeks a declaration that thieatened prosecution vaaes its federal rights
under Section 230, which immunizes craigslist fisanah liability and preempts applications of
state law that would impose liaityl on the basis of third-partyoatent. craigslist also seeks a
corresponding injunction to previethe defendant state officer®ifn pursuing such a prosecution
in violation of the requested daration. Specifically, craigsii asks the Court to enjoin
Defendants from “initiating or pursuing” any peasition “against craigslist or its officers and
employeesn relation to content posted Iblyird parties on craigslist's website Compl. 33

(emphasis added).

L While this supplemental brief focuses on issuesajeny to craigslist’s claim for relief under Section
230, craigslist does not suggest that its constituticlaans under the First Amendment and Interstate
Commerce Clause are secondary. However, craigshsegagvith the Court’s statement that “ultimately
we are going to have to interpret Section 230 in regcaidecision in this case.” Feb. 23, 2010 Hr'g Tr.
52. Section 230, properly construed, provides a complete and sufficient basis for the declaratory and
injunctive relief sought in this action, and therefore would permit the Court to resolve the case on that
basis in adherence to the principle of awog unnecessary rulings on constitutional issi@&=e Douglas

v. Seacoast Prods., Inet31 U.S. 265, 272 (1977) (preemption claim “is treated as ‘statutory’ for
purposes of our practice of deciding statutogjrk first to avoid unnecessary constitutional
adjudications”);Ashwander v. Tennessee Valley Au2B7 U.S. 288, 346-48 (1936).



Defendants’ principal responses to cragys Section 230 claim are (1) that, while
Section 230 provides craigslistém broad immunity from civiactions,” Section 230 generally
does not protect argslist from liability under stateriminal laws (Feb. 23, 2010 Hr'g Tr. 11-14),
and (2) that Section 230 does pootect craigslist ift “knew a specific ad was related to
prostitution and ... allowed [thad] to be posted anywayitl( at 14-15). The parties’ competing
positions thus are now neatly cryBzed into two disputed quesins of law with respect to the
reach of Section 230: first, wther the statutory immunity exigs to State criminal laws, and
second, whether the immunity prevails evethé party claiming its protection allegedly had
actual knowledge that spécithird-party content was unlawfok in furtherance of unlawful
activity. As craigslist’'s maibrief has already established, both these questions are decisively
answered in craigslist’s favor based on trerplanguage of Section 230 and uniform case law.
SeePl.’s Opp. Mot. Dismiss 16-28.

As we explain in this supplemental brief, this Court clearly has subject matter jurisdiction
to adjudicate these legal questions. Moreovecge the Court does so, it will be entirely
appropriate for the Court toghion relief along the lines soughtthe complaint, by issuingoth

(1) a declaration that Section 230 bars Defendants from prosecuting craigslist or its officers

2 Defendants’ new theory that agalist's entitlement to Section 28@munity depends on its state of
mind—specifically, that craigslist’s immunity wouldagporate if it “knew a specific ad was related to
prostitution and . . . allowed it to be posted anyway” (Feb. 23, 2010THraf 14-15)—is plainly wrong.
Courts have consistently heldatiSection 230 immunity applies without regard to whether the online
intermediary had specific knowledge of particulatawful content. Indeed, the key holding in the
Fourth Circuit’'s landmarkerandecision is that Section 230 trumgs-called “distributor liability,”

which cannot even arise “unless it is proven at amtmini that [the defendant] ha[s] actual knowledge” of
the unlawful content “upon which liability is predicated&ran v. America Online, Inc129 F.3d 327,
331 (4th Cir. 1997). Courts across the country have unanimously follbavads lead. Sege.g,
Universal Comm. Sys., Inc. v. Lycos, |@¥8 F.3d 413, 420 (1st Cir. 2007) (“It is, by now, well
established . . . that Section 230 immunity applies efen notice of the potentially unlawful nature of
the third-party content.”Barrett v. Rosenthall46 P.3d 510, 518 (Cal. 2006) (collecting caséghtry

v. eBay, InG.99 Cal. App. 4th 816, 833 n.10 (Cal. Ct. AgP02) (explicitly rejecting state attorney
general’s argument that Section 230 immunity “doesmaotunize interactive service providers . . . who
publish information that they know to be . . . unlawful or otherwise objectionable.”).
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under South Carolina law in relation to thirddyacontent posted ocraigslist’'s web site,

including any prosecution based on a theory ¢hagslist allegedly knewhat particular third-

party content was unlawful or fartherance of unlawful activitygnd (2) an injunction that

prohibits Defendants from commencing or proceeding with such a prosetution.
ARGUMENT

The Court Has Subject Matter Jurisdiction over craigslist’'s Claim That Section 230
Bars Defendants’ Threatened Prosecution.

At the February 23 hearing, the Court ndtid dilemma” that the Declaratory Judgment
Act “is not an independent sourcgjurisdiction,” and queried ae the basis of the Court’'s
subject matter jurisdiction if the only claim befdhe Court were craigstis Section 230 claim.
Feb. 23, 2010 Hr'g Tr. 52. To be clear, craigslses not assert thiéite Declaratory Judgment
Act itself provides subject mattgrisdiction over theSection 230 claim, but rather that the
Court has federal question jurisdiction undetR8.C. 8§ 1331, because the Section 230 claim
“aris[es] under the Constitution, laws, toeaties of the United StatesSeeCompl. T 10
(asserting jurisdiction on the $ia of 28 U.S.C. § 1331). The@&ion 230 claim gives rise to
federal question jurisdiction for windependent reasons: (1) unBe&rparte Young209 U.S.
123, 160-162 (1908), arshaw v. Delta Air Lines, Inc463 U.S. 85, 96 n.14 (1983), federal
courts have jurisdiction over ssito enjoin state officers fromtarfering with federal statutory

rights, and (2) Section 230 cordewn craigslist, as the providef an “interactive computer

% Based on the principle of law discussed in footno&fra this case can and should be decided

without need for any factual inquiry into whether there has ever been a particular ad posted on the
craigslist web site which pertained to unlawful stdition, as to which craigslist had actual knowledge,

and which craigslist neverthelessl diot remove—for even in thosgcumstances, Section 230 would

protect craigslist from liability. By framing its Seati@30 claim in this manner, however, craigslist is

not suggesting in any way that it concedes or bedisueh circumstances have ever occurred. To the
contrary, craigslist abhors abuse of its service for illegal purposes, is generally not in a position to assess
or know whether any of the millions pbstings available through its site at any given time is from a user
engaged in such abuse, and has voluntary instituted a host of innovative miegsteesnt third parties

from misusing its web site in furtherance of illegal activiBeeCompl. 1 33-44.
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service,” rights and immunities that are entable against state officers in an action under 42
U.S.C. § 1983, over which this Court has jurisdiction.

A. Subject Matter Jurisdiction Exists Becaug craigslist Seeks To Enjoin State
Officers from Interfering with Federal Rights.

The Supreme Court’s decisionkix parte Youngstablished the bedrock principle that
federal courts may hear suits to enjoin stéfieers from violating thdederal Constitution and
laws. 209 U.S. at 160-162. That case arose as a suit by railroad shareholders to enjoin, on
constitutional grounds, the Minndaattorney general from eméing state law to require a
reduction in railroad rates. The Supreme Callotwed the suit to proceed despite the attorney
general’s claim of sovereign immunity, thus e#ithing a rule permitting “private citizens, in
proper cases, to petition a federalrt to enjoin State officials itheir official capacities from
engaging in future conduct that would \atd the Constitution or a federal statutéranks v.

Ross 313 F.3d 184, 197 (4th Cir. 2002) (internal quotation marks omitted). Indeed, the doctrine
of Ex parte Youndpas come to be regarded as “sp#insable to the establishment of

constitutional government and the rofdaw.” 17A Charles Alan Wrighgt al, Federal

Practice & Procedure§ 4231 (2009).

Under the principle oEx parte Young‘[i]t is beyond dispute tht federal courts have
jurisdiction over suits to enjoin state offi@gdtrom interfering with federal rights.”Shaw 463
U.S. at 96 n.14. The “federal rights” trmplaintiff may assert in an action undet parte
Younginclude federal statutory rights, like Secti230, that are binding dhe states through the
operation of the Supremacy Clausgedd.; Franks 313 F.3d at 197-99. Thus, “[a] plaintiff
who seeks injunctive relief from state regulation, on the groundtichtregulation is pre-
empted by a federal statute[,] ... presentsdeirfal question which thfederal courts have

jurisdiction under 28 U.S.@ 1331 to resolve.'Shaw 463 U.S. at 96 n.14.
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Consistent with this principle, the Supre@eurt and the Court of Appeals for the Fourth
Circuit have regularly entertaidesuits to enjoin state officei®om enforcing state law on the
ground that the challenged enforcement is preempted by a federal ssete. gVerizon Md.
Inc. v. Public Serv. Comm's35 U.S. 635, 642 (2002)\(&rizon) (suit challenging order of
state utility commission as preemptadfederal telecommunications statuteyrillard Tobacco
Co. v. Reilly533 U.S. 525, 540-41 (2001) (action tgoamenforcement of state tobacco
regulations as preempted by federal igf@ labeling and a@rtising statute)i.ake Carriers’
Ass’n v. MacMullan406 U.S. 498, 506-508 (1972) (acttonenjoin enforcement of state
pollution regulation as preempted by federal environmental statbt&R Block E. Enters.,

Inc. v. Raskin591 F.3d 718, 721 n.5 (4th Cir. 2010)t{@wc to enjoin state officials from
enforcing state lending law on the ground that is preempted by National Bank ACTEWS,
Inc. v. Schaeferr42 F.3d 198, 204-205 (4th Cir. 2001) (actio enjoin enforcement of state
liquor regulations as preempitby federal antitrust laws).

In Verizon for example, the plaintiff contendétat a defendant state agency’s order
violated the federal Telecommunications AttL996 and Federal Communications Commission
rules, and sought a declaratgudgment that the order wauinlawful and an injunction
prohibiting the agency from enforcing the ordéB5 U.S. at 642. The Supreme Court rejected
the suggestion that it lacked jurisdiction over ghaintiff's claim: “We have no doubt that
federal courts have jurisdiction und®1331 to entertaisuch a suit.”ld. Citing Shaw the
Court concluded that it had juristion because the plaintiff's challenge to the state agency’s
order sought relief “ ‘on the grounbdat such regulation is pre-pted by a federal statute which,

by virtue of the Supremacy Clause of the Contstityy must prevail,” and its claim ‘thus presents



a federal question which the federal courtgehjarrisdiction under 28 U. S. C. § 1331 to
resolve.’ ”Id. (QuotingShaw 463 U. S. at 96, n.14).

craigslist’'s Section 230 claim fallggarely within theule applied inverizonandShaw
craigslist seeks a declaratiand injunction to prevent the fdé@dant state officers from
enforcing South Carolina’s laws kmld craigslist liable for content posted to craigslist's web site
by third parties, in violation of Section 238eeCompl. 1 92-95 and p. 33. Just a¥@mizon
andShaw craigslist’s claim is that tederal statute (here, Section 230) preempts South Carolina
criminal law to the extent it would make craigsliable for third-past content appearing on the
craigslist web sit&. The Court accordingly has subject matter jurisdiction under 28 U.S.C.
8 1331 to hear craigslist'Section 230 claim.

The principle of federal jurisdiction applied$hawandVerizonexplains why
craigslist’'s Section 230 claim doeset run afoul of the rule thate Declaratory Judgment Act
does not create federal jurisdiction and that jurtsaicis lacking “if, butfor the availability of
the declaratory judgment procedure, the federahtivould arise only as a defense to a state
created action."Franchise Tax Bd. v. Construction Laborers Vacation Trust for S, 4&8.
U.S. 1, 16 (1983)see also Skelly Oil Co. v. Phillips Petroleum G389 U.S. 667, 671 (1950).
A plaintiff's claim of federal preemption does raise “only as a defense to a state created
action” where the plaintiff can ig (and has brought) an action unégrparte Youndo enjoin
state officers from violating federal lavtee Shay463 U.S. at 96 n.1&ranchise Tax B¢d463
U.S. at 20 n.20 (“a person subject to a schenfedw&ral regulation may sue in federal court to

enjoin application to him afonflicting state regulains, and a declaratory judgment action by

* See, e.gZeran 129 F.3d at 334 (Congress has “unmistakablyordained” that Section 230 preempts
state law, and that “state laws regulating ghee] aspect of commerce must fall”) (quotiioges v.

Rath Packing C 430 U.S. 519, 525 (1977Dart v. craigslist, Inc.665 F. Supp. 2d 961, 965 (N.D. Ill.
2009) (“Section 230 preempts contrary statewdth certain inapplicable exceptions.”).
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the same person does not reszily run afoul of th&kelly Oildoctrine”);see also Local Union
No. 12004, United Steelworkers of Am. v. Ma@®&7 F. 3d 64, 74-75 (1st Cir. 2000nmex,
Inc. v. Cox 351 F.3d 697, 703 (6th Cir. 2003). In shorgigslist’'s Sectin 230 claim “is not
merely the assertion of a fedkissue that, but for the declanay judgment device, would arise
only as a defense to a state-law cause of actinr,father is a claimaver which the Court has
federal jurisdiction undeBhawandVerizon Local Union No. 12004377 F. 3d at 75.

B. Subject Matter Jurisdiction Also Exists Under § 1983.

Although the Court has subjematter jurisdiction undeghawandEx parte Young
42 U.S.C. § 1983, on which craigslist’s suit is also premiseeompl. I 10), provides an
additional and independent basis for @murt’'s subject mattgurisdiction. See Voicenet
Commc'ns, Inc. v. CorbetCivil Action No. 04-1318, 2006 WL 2506318, at *2-*3 (E.D. Pa.
Aug. 30, 2006) (holding that Section 230 i$aeneable through an action under § 1983).
Section 1983 creates a fedezause of action for vioteons of not only federatonstitutional
rights, but also federatatutoryrights. This is clear on the face of § 1983 itself, which provides
a remedy for deprivations undeolor of state law of&nyrights, privileges, or immunities
secured by the Constituti@nd laws” 42 U.S.C. § 1983 (emphasis added). The Supreme Court
has “held that the coverage[8f1983] must be broadly consé&d,” and has further held that,
under the plain language of § 1983, “the rdynencompasses violations of fedestatutoryas

well as constitutionalights.” Golden State Transit Corp. v. Los Ange#33 U.S. 103, 105

® craigslist’'s Section 230 claim would remain subjedetteral jurisdiction even if the Court were to
decide not to issue injunctive relichee Lawrence County v. Lead-Deadwood Sch.,B&%. U.S. 256,
259 n.6 (1985) (citindhawand describing as “erroneous” a court of appeals’ decision finding lack of
federal question jurisdiction over a preemptotsam that sought only declaratory reliegge alsdl3D
Charles Alan Wrightet al, Federal Practice & Procedurg 3566, at 288 (2008) (“To hold that a federal
court would have jurisdiction of a suit to enjoin enceEment of a state statute, but not of a suit for a
declaration that the statute cannot be enforced, would be to turn somersaults with both history and
logic.”).
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(1989) (emphasis addedge also Pee Dee Health Care, P.A. v. Sanfa®@ F.3d 204, 210 (4th
Cir. 2007).

A federal statute creates a right thgbiesumptively enforceable through § 1983 if
“(1) Congress intended that the provision in queshenefit the plaintiff(2) the right ostensibly
protected by the statute ‘is not so vague and phaars that its enforcement would strain judicial
competence’; and (3) the statute unambiguousposes a binding obligation on the stateBee
Dee Health Carg509 F.3d at 210 (quotifglessing v. Freeston&20 U.S. 329, 340-41 (1997)).
Section 230 meets each of these datand thus creates rights tlame enforceable by craigslist
under 8§ 1983.

First, the rights accorded by Section 230 waearly intended by Congress to benefit
providers of interactive computeervices such as craigsfisiThe plain language of Section 230
expressly shields such services from liabilitytfurd-party content, stating that “[n]o provider
or user of an interactive computer service ldbaltreated as the publisher or speaker of any
information provided by another information cortprovider.” 47 U.S.C. § 230(c)(1). As the
Fourth Circuit has explained, thisovision “creates a federal imunity to any cause of action
that would make service providers liable for infation originating with a third-party user of the
service.” Zeran 129 F.3d at 330. Indeed, the essential purpose of Section 230 is to protect
online service providers like craigslist from suietility in order to “preserve the vibrant and

competitive free market that presently existstf@ Internet and other interactive computer

® Defendants do not contest that craigslist qualidia provider of an “interactive computer service”
under Section 230See, e.gFeb. 23, 2010 Hr'g Tr. 11. In any evgethere is no question that craigslist
is such a providerSee Chicago Lawyers’ Comm. for Civil Rights Under Law, Inc. v. craigslist5h@e.
F.3d 666, 671 (7th Cir. 2008)QLC") (treating craigslist as an “interactive computer service” provider);
Dart v. craigslist, Inc.665 F. Supp. 2d at 965 (sam@)bson v. craigslist, In¢cCivil No. 08-7735, 2009
WL 1704355, at *3 (S.D.N.Y. June 15, 2009) (same).
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services, unfettered by Federal or Statgulation.” 47 U.S.C. § 230(b)(Xee also Zergnl29
F.3d at 330.

Secondthere is nothing “vague” or “ampious” about the immunity conferred by
Section 230 that would suggest that enforcirag timmunity would strain the competence of
courts. Quite the opposite: Congress certaiitgnded for Section 230jwotections to be
enforced by courts in the context of litigati@md federal courts have consistently enforced
those protections in the face of lawsutminst providers such as craigsliSee, e.gNemet
Chevrolet, Ltd. v. Consumeraffairs.com, |rE91 F.3d 250 (4th Cir. 2009p0e v. MySpace
Inc., 528 F.3d 413, 418-22 (5th Cir. 2008);C, 519 F.3d at 670-72.

Third, Section 230 is unambiguously binding oa #tate officer Defendants. Section
230(e)(3) expressly prowd that “[n]Jo cause of action mag brought and no lmlity may be
imposed under any State or local law that is incemsigvith this section.” The fact that Section
230 imposes only aegativeobligation on Defendantste., that it bars them from bringing an
action against, or imposing liaktilion, craigslist irrelation to certain conduct—does not make
that obligation any less bindingee Golden State Trans#93 U.S. at 109 (finding claim
enforceable through 8§ 1983 where plaintiff was ‘ititended beneficiary of a statutory scheme
that preventgovernmental interferentevith collective bargaiing (emphasis added)).

Consistent with this analysis, the only cahét appears to havedressed the issue held
that an interactive computerrsice provider may enforce Seamti 230 against state officers in a
§ 1983 action. IVoicenet Communicationgarious internet servigaroviders sued state law
enforcement officials for daages under 8§ 1983, allegirigtér alia) that the officials violated
Section 230 when they executed a searatrant on the plaintiffs’ premise$ee2006 WL

2506318, at *2. The court rejected the state officamyument that Section 230 did not impose a



binding obligation on them and thereforeswat enforceable in a § 1983 actidd. The court
observed that the fact that a provision amotmtsa guarantee of freedom for private conduct
that the State may not abridge’ ” suffices toder it a binding obligation enforceable under

§ 1983. Id. (quotingGolden State Transid93 U.S. at 112). Section 230, the court concluded,
“has created a ‘free zone’ protey providers and users of intetewe computer services from
state action that would hold them accoutedbr information posted by othersid.

The rights and immunities acceud craigslist by Section 238us satisfy the criteria for
enforceability under 8 1983. craigslist’s $ew 230 claim accordingly constitutes an action
under 8§ 1983 alleging a deprivatiohcraigslist’s federal rigis under color of state law—a
claim over which this Court plainly Bdederal subject matter jurisdictio®ee28 U.S.C.

88 1331, 1343(a)(3Front Royal & Warren County Indus. Park Corp. v. Town of Front Royal,
Va, 135 F.3d 275, 278 (4th Cir. 1998).

Il. craigslist’s Suit Presents arArticle Il Case or Controversy Because craigslist Faces
a Credible Threat of Prosecution foa Conduct Protected by Section 230.

Defendant McMaster’s repeated and spetiifieats targeting craigslist for criminal
prosecution for conduct that isgbected by Section 230 clearly gévase to a genuine dispute
over which this Court has Articld jurisdiction. “When a plainff faces a credible threat of
prosecution under a criminal statlite has standing to mount a gneforcement challenge to that
statute.” North Carolina Right to Life, Inc. v. Bartlett68 F.3d 705, 710 (4th Cir. 1999ge
also Babbitt v. United Farm Workers Nat'| Uniofd2 U.S. 289, 302 (1979) (plaintiff has
standing “when fear of crimingrosecution under an allegedigconstitutional statute is not
imaginary or wholly speculative”Bteffel v. Thompspd15 U.S. 452, 475 (1974) (plaintiff

“demonstrat[ing] a genuine threat of enforcement of a disputed staiealrgtatute” may bring
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a challenge “whether an attack is made orcthrestitutionality of the statute on its face or as
applied”).

As the Complaint detailséef 1 45-63), before craigslistsuit, Defendant McMaster
issued a series of public threats to prosecrdgyslist under South @alina prostitution and
obscenity laws on the basis afitent posted to craigslist’'s wslie by third parties. Those
threats culminated in DefenalaMcMaster's May 15, 2009 public announcement that he was
“mov][ing] forward with criminal investigatioand potential prosecutiofCompl. 1 54), and his
public assertions the next day, on Fox News, ‘e #1 defendant isir. Jim Buckmaster,
who is the man in charge of agalist,” and that “crajslist is a big promet and facilitator of
prostitution” {d.  57). These threats were made,@axeded at the February 23 hearing, with
Defendant McMaster’s full awareness of Section 238eFeb. 23, 2010 Hr’g Tr. at 49-50.

Defendant McMaster’s repeated threats agairzsgslist resemble the facts that led the
Supreme Court to concludleat there was a live and justiciable controversgteffel The
plaintiff in Steffelwas twice warned to stop distributingniaioills protesting the Vietnam War at
a shopping center and was told tlidte “again [distributes] hadbills at the Bopping center and
disobeys a warning to stop he will likely beopecuted” under state ciiimal trespass laws. 415
U.S. at 459. The Court concluded that statleged threats of prosecution ... cannot be
characterized as ‘imaginary or speculativdd. Those threats accordingly served to establish
plaintiff's standing, and it was “not necessary fltla¢ plaintiff] first expose himself to actual
arrest or prosecution to be entitl® challenge a statute he atai deters the exercise of his
constitutional rights.”ld. So too here: Defendant McMastesjgecific threats to enforce South
Carolina’s prostitution laws against craigslist oa basis of third-party content are not in any

way “imaginary” or “speculative,and craigslist is not required veait for a prosecution in order
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to vindicate its federal rightsSee also American Charities for Reasonable Fundraising
Regulation, Inc. v. Pinellas Count321 F.3d 1211, 1214-15 (11th G000) (finding standing

for as-applied challenge where pitiifs were advised by countfficial that they could be
subject to an enforcement action if materialecgomg charitable contribtions were mailed into
the county without the plaintifiegistering with the countyHarmon v. City of Kansas Cit#97
F.3d 321, 326-27 (8th Cir. 1999) (plaintiff had stamgdio mount as-applied challenge to statute
where he was subjected to “multiple incidentfiarassment” by city police department under
the statute).

Defendants suggested at the February 23rwetrat this case somehow presents less
than a live controversy because DefenddcoMaster’s threats during the weekend that
immediately preceded craigslist'sitwere “narrow[er]” than higitial threats, and because one
news article that appearedtiweekend reported that DefenddcMaster purportedly thought
craigslist “must be given &asonable amount of time to fix the problem.” Feb. 23, 2010 Hr'g
Tr. at 49-50. But none of these statementggest that Defendants abandoned a possible
prosecution of craigslist for ag@sted by third parties to craigs$lsweb site. Indeed, in the
hearing itself, Defendants acknowledged thal could prosecute craigslist under South
Carolina prostitution laws if craigslist “knewsaecific ad was related to prostitution and ...
allowed it to be posted anywayld. at 14-15. But that is preely what Section 230 prohibits—
and precisely what is at issue in craigssis$ection 230 claim and it®rresponding requests for
declaratory and injunctive relieSee, e.g.Compl. 11 92-95 & p. 33. Moreover, Defendants’
reported assurance that craigslist should be givere time to “fix the problem” is no assurance

at all, but merely another ttatto prosecute craigslist sometime in the near future. Under
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Section 230, there is no legal “problem” for craigslist to “fix”: Defendants simply cannot
prosecute craigslist on the basfontent posted to craigslistigeb site by third parties.

[1I. This Court Has Authority To Grant the Requested Relief To Stop the Defendants
from Violating craigslist's Federal Rights.

craigslist has asked the Court to dezldnat the conduct for which Defendants have
targeted craigslist for possible prosecutioprstected by Section 230@ito enjoin Defendants
from unlawfully enforcing SoutRarolina law in a manner thaowld hold craigslist liable “in
relation to content posdeby third parties on craigslist’'s wetes” Compl. 33. This Court has
ample authority to order suchlief, for several reasons.

First, federal courts have broad authorityetgoin state officers from enforcing state
laws in ways that would violate fedésdatutory or Constitutional rightsSee, e.gMorales v.
Trans World Airlines, In¢.504 U.S. 374, 383 (1992) (affirming injunction that barred state
attorney general from enforcing state’s “gene@isumer protectionues” with respect to a
particular category of advesing that was preemptively gaveed by a federal statutejrosby v.
Foreign Trade Council530 U.S. 363, 388 (2000) (affirmimgjunction barring state officials
from enforcing state law regulating compardeing business with Burma on the grounds that
the state law was preempted by federal stat@&)plina Pride, Inc. v. McMaste654 F. Supp.
2d 406, 410 (D.S.C. 2009) (enjoining DefendslicMaster and other state officials from
enforcing South Carolina criminal statute in manthet would violate plaitiff's federal rights).

Secondthe scope of the reliebaght by craigslist in this cass directly responsive to
the nature of the prosecoii threatened by Defendantadaextends no further than the
protections Section 230 afford®efendants have threateniedenforce South Carolina
prostitution laws against craigdlifor purported prostitution ag®sted to its web site by third

parties. As alleged in the Complaint, and aoméd at the February 23 hearing, Defendants have
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consistently refused to recognize the protectefferded craigslist by Section 230, and thus
have repeatedly insisted tlaigslist is legally required t&creen and remove such adee
Compl. 11 45-63. Moreover, in the briefingdre this Court anduring the February 23
hearing, Defendants confirmed that their threatgmedecution would eftgively hold craigslist
liable as “publisher” or “speaker” of¢hthird-party content on its web sit8ee, e.gDefs.’
Mem. 21-23 (arguing that Seati 230 does not protect craigshsim liability for third-party
postings of which it has knowledge)inder Section 230, craigsliss‘immune from liability for
the actions and omissions alleged by the Defesdat provider of ainteractive computer
service for content postanh its site by third parties.” Comg.95. craigslist’s prayer for relief
accordingly asks the Court to declare thatebdants’ threatened prosecution—which would
seek to impose precisely sulcbility—is “impermissible inlight of 47 U.S.C. § 230.”

Compl. 33. Likewise, craigslistrequested injunction would @ the Court enjoin Defendants
from prosecuting craigslist to the extentlsyprosecution would be unlawful under Section
230—i.e., a prosecution against craigslist “in redatito content posted by third parties on
craigslist’s website.”ld. In sum, craigslist asks the Coto vindicate its federally protected
immunity under Section 230—and nothing more.

Third, the limited scope of craigslist’s recpied relief accords with the principle of
equity that federal courts should enjoin only thapplications of a stateattite that are held to
be contrary to federal law “whiledeing other applications in force Ayotte v. Planned
Parenthood of N. New Englang46 U.S. 320, 328-29 (2006). Coneig with this rule, federal
courts appropriately award injunctive relief thatlisected to only the partitar applications of a
statute that would violate th@aintiff's federal rights.See, e.gEdenfield v. Fang507 U.S. 761,

765 (1993) (affirming federal court injunction barring state agérom enforcing, in one
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context but not others, state ldbanning personal solicitatiohy certified public accountants);
United States v. Gra¢cd61 U.S. 171, 180-83 (1983) (emomig enforcement of anti-picketing
statute with respect to picketers on publaesvalks surrounding Supreme Court, but allowing
enforcement against picketers apreme Court property itselfyjiller v. Brown 503 F.3d 360,
371 (4th Cir. 2007) (holding stateeetion statute to be generallyferceable, but enjoining state
officers from enforcing it in particular situah where enforcement widd violate plaintiffs’
federal rights) Southeast Booksellers Ass’n v. McMas8atl F. Supp. 2d 773, 788 (D.S.C.
2005) (enjoining Defendant McMaster from emiog South Carolina criminal statute that
prohibits “disseminating harmfwmhaterial to minors,” but only as applied to dissemination
occurring over the Internet). craigslist's regedsnjunction is likewise directed specifically at,
and narrowly tailored to, threatened applicatiohSouth Carolina law thatiolate federal law:
craigslist seeks to prevent Defendants frofemng South Carolina V& only to the extent
enforcement would hold craigslist liable for coritpasted by third parties to its web site and is
accordingly barred by Section 230.

Finally, if the Court believes that craigslistsquested relief, as detailed in the
Complaint (p. 33), does more than merely vintiaaaigslist’s federal rights under Section 230,
the Court has ample discretion to craft relief that appropriately protests tights. “It is well
established ... that a federal distrcourt has wide discretion fashion appropriate injunctive
relief in a particular case.Richmond Tenants Org., Inc. v. Ker8p6 F.2d 1300, 1308 (4th Cir.
1992). Thus, if the Court deems a narrower renmeahessary, it has the power to tailor one. In
addition, as to craigslist’s regstefor declaratory judgment, aling by the Court on the merits of
craigslist’s claim “will serve a useful purposediarifying and settling the legal relations in

issue, and will terminate and afford relief from the uncertainty, insecurity, and controversy
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giving rise to the proceedingYolvo Constr. Equip. N. Am., Inc. v. CLM Equip. Co.,,IB86

F.3d 581, 594 (4th Cir. 2004). In particular, aldeatory judgment on argslist’s claim would
resolve the critical legal issues of whetBection 230 immunity extels to state criminal

statutes and whether the immunity preventiebaants from prosecutirgaigslist even if it

were shown that craigslist knew of the presence of allegedly unlawful third party postings on its
web site. Moreover, those issuas “question[s] of preemptiongdre “predominantly legal” and

do not entail the developmentani extensive factual recor@acific Gas & Elec. Co. v. State
Energy Res. Conserv. & Dev. Commigl U.S. 190, 201 (1983)ee also Retail Indus. Leaders

Ass’n v. Fielder475 F.3d 180, 188 (4th Cir. 2007).
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CONCLUSION
For all of the foregoing reasons, as well as¢hasigslist set forth in its main brief and
at the hearing on February 23, 2010, this Csliould deny Defendants’ motion to dismiss.
DATED this 10th day of March, 2010.

Respectfullysubmitted,

/sl Joseph P. Griffith, Jr.
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