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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
CHARLESTON DIVISION

IN RE: MI WINDOWS AND DOORS, )

INC. PRODUCTS LIABILITY ) MDL No. 2333
LITIGATION ) Civ. No. 2:12-mn-00001
)
NADINE JOHNSON, JENNIFER C. )
ZAMBRICZKI, and DAVID R. VAN )
SUCH, individually and on behalf of all )
others similarly situated, )
) No. 2:11-cv-00167-DCN
Plaintiffs, )
)
VS. )
) ORDER
MI WINDOWS AND DOORS, INC. )
)
Defendant. )
)

This matter is before the court on twotinas brought by defendant: a motion to
dismiss plaintiffs’ third amended complaint aadhotion for joinder. The court grants in
part and denies in part the motion terdiss and denies the motion for joinder.

. BACKGROUND

Plaintiff Nadine Johnson filed a clagstion complaint inhe South Carolina
Court of Common Pleas on October 21, 2Gi® filed an amended class action
complaint on November 23, 2010. Defendant Ml Windows and Doors, Inc. (MIWD)
removed the case to federal court on Jan@a, 2011, asserting jurisdiction based on
diversity of citizenship.MIWD moved to dismiss the complaint on February 2, 2011.
During a hearing held on September 27, 2@i4 court orally denied the motion to

dismiss. A second amended conmmtiavas filed on October 4, 2011.
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On October 21, 2011, MIWD brought a third party complaint against Lakes of
Summerville, LLC, Sunburst Properties afush Carolina, Inc.,rad Sunburst Properties,
Inc. The court issued an order on Mag&3, 2012 granting a motion to sever brought by
the third party defendants. On April 23, 20@t##s and other cases were transferred to
this court by the Judicial Panel on Multidistrict Litigation for coordinated or consolidated
pretrial proceedings.

Johnson filed a third amended claston complaint on July 16, 2012. Johnson
added two named plaintiffs to the comptaidennifer C. Zambriczki and David R. Van
Such. MIWD filed a motion to dismiss dualy 26, 2012. Also on July 26, 2012, MIWD
filed a motion for joinder.

In their third amended complaint, plaintiffs allege that between 2005 and 2006,
they purchased new residences in Sumitie, South Carolina in which windows
designed, manufactured, and supplied by MIWé&e installed. Third Am. Compl. ¥ 1-
9. According to plaintiffs, the windows adefective and have caused “the formation of
mineral deposits, algae, and microbial gtiowt the location of the leaks, and
consequential damages to other propéhty,adjoining finishes and walls of the
residences.”_Id. § 10. MIWD allegedly failelwarn purchasers, installers, and users of
the windows of these defectkd. 1 18. In their six-@unt third amended complaint,
plaintiffs assert claims for negligence, sttiability, breach of implied warranty, breach

of express warranty, unfair trade praes, and unjust enrichment.



. STANDARDS

A. Applicable Law
This case is predicated on diversity gdliction and was filed in federal court, so

it is governed by state substae law and federal procedural law. Johnson v. Hugo’s

Skateway, 974 F.2d 1408, 1416 (4th Cir. 1992). dieersity cases that are transferred in
a MDL, “the law of the transferor distritmllows the case to the transferee district.”

Manual for Complex Litigation Fourth 8 20.132004). Therefore, this court must apply

South Carolina substantive lawdfederal procedural law.

B. Motion to Dismiss

Under Federal Rule of Civil Procedure b6), a party may move to dismiss for
“failure to state a claim upon which relief cha granted.” When considering a Rule
12(b)(6) motion to dismiss, the court must actketplaintiff's factuakllegations as true

and draw all reasonable inferences in it®fa See E.l. du Pont de Nemours & Co. v.

Kolon Indus., 637 F.3d 435, 440 (4th Cir. 2011).t Bhe tenet that a court must accept
as true all of the allegatns contained in a complaint is inapplicable to legal

conclusions.”_Ashcroft v. Igbal, 556 U.&62, 678 (2009). On a motion to dismiss, the

court’s task is to determine whether the complaint states a “plausible claim for relief.”
Id. at 679. Although Rule 8(a)(2) requiredyoa “short and plain statement of the
claim,” “a formulaic recitation of the elemerniga cause of action Wnot do.” Bell Atl.

Corp. v. Twombly, 550 U.S. 544, 555 (2007he “complaint must contain sufficient

factual matter, accepted as trtee;state a claim to relief thag plausible on its face.

Igbal, 556 U.S. at 678 (quoting Twombly, 550 UaBE570). “Facts pled that are ‘merely



consistent with’ liability are not sufficierit. A Soc’y Without a Name v. Virginia, 655

F.3d 342, 346 (4th Cir. 2011) (quoting Igbal, 556 U.S. at 678).

[ll. MOTION TO DISMISS

MIWD seeks to dismiss all six counts of thed amended complaint. It argues
that the economic loss doctrine bars plaintidfaims for negligence, strict liability, and
unfair trade practices; thatetlexpress warranty was not thesis of the bargain; that
timely notice of a warranty bach was not afforded to MIWD; that no UCC implied
warranty was created in favof plaintiffs; that plaintiffs cannot meet the causation
element of an unfair trade practices claang that the unjust enrichment claim fails
because plaintiffs cannot demonstrtite conferral of a benefit.

Plaintiffs oppose these contentions and algme, as a thrkeld matter, that the
law of the case doctrine prevents MIWD fronoving to dismiss plaintiffs’ claims for a
second time.

A. Law of the Case Doctrine

On February 2, 2011, MIWD moved to dissall five counts of Johnson’s first
amended complaint. At that time, Johnson idsdeclaims for neglignce, strict liability,
breach of express warranty, breach oflietbwarranty, and unfair trade practices.
During a hearing held on September 2011, the Honorable Margaret B. Seymour
denied MIWD’s motion to dismiss. Judge Seymour stated as follows:

Based on this amended complaint nidfithat the Motion to Dismiss would

be premature at this time and shoulddkaied. I think that the application

of the economic loss rule will turn ajuestions of fact, including whether

the windows were an integrated compoinef the home in this case, so

that the Plaintiff's claims for negligen, strict liability and Unfair Trade

Practices are not futile or barréy the economic loss rule, and so the
Motion to Dismiss is denied.



Hr'g Tr. 42:12-20, Sept. 27, 2011, ECF No. 3&xitically, Judge Seymour clarified her
ruling at the requesif counsel for MIWD:
MR. OUZTS: Just a clarification, oar Honor. Is your ruling -- you're
ruling that the economic loss rule, thlhé Motion to Disriss is denied as

premature because there is an Amended Pleading that's pending, or is it
simply because there are issuefact that need to be addressed?

THE COURT: There are issues of fact.

Id. at 42:23-43:3. Based on this intercharmjaintiffs contend that Judge Seymour made
a substantive ruling on MIWD’s motion to digs and the law of the case doctrine now
precludes MIWD from re-litigating issues that have already been decided.

“As most commonly defined, the doctrind [law of the case’] posits that when a
court decides upon a rule of law, that demsshould continue to govern the same issues

in subsequent stages in the same cadeZona v. Californiag60 U.S. 605, 618 (1983).

This rule “prevents collateral attacks agaihe court’s rulings dumg the pendency of a

lawsuit.” Loumar, Inc. v. Smith, 698 F.2d 75%2 (5th Cir. 1983). “[W]hen a district

judge has rendered a decision in a case, andasbe is transferred to another judge, the
successor should not ordinardyerrule the earliedecision.” 1d. This is a “rule of
practice, based upon sound policy that wherssure is once litigated and decided, that

should be the end of the matter.” United States v. U.S. Smelting Refining & Min. Co.,

339 U.S. 186, 198 (1950). While applicatiortloé doctrine is discretionary and a court

may still reconsider the denial of a motimndismiss, see Plotkin v. Lehman, 178 F.3d

1285 (4th Cir. 1999) (table), “[tlhe courts agpropriately loathe to reconsider issues
already decided, except in the case of extliaary circumstances such as where the
initial decision was clearly erneous and would work a manifest injustice.” Sherley v.

Sebelius, 689 F.3d 776, 781 (D.C. Cir. 2012) (internal quotation marks omitted).



Judge Seymour specifically ruled on\MD’s motion to dismiss Johnson’s claims
for negligence, strict liability, and unfairade practices as barred by the economic loss
doctrine. She found there were “issues of fact” regarapmjication of the economic
loss doctrine to these claims; specifically, “whether the windows were an integrated
component of the home in this case.F’'gHlr. 42:14-17, Sept. 27, 2011, ECF No. 36.

Because these issues were tded explicitly or by necessamnplication in the previous

disposition,” Hydrick v. Hunter, 500 F.3d 97886 (9th Cir. 2007) (internal quotation
marks and alteration omitted), Judge Seymour established the law of the case. MIWD
does not argue that Judge Seymour’s decis@s clearly erroneous or would result in
manifest injustice, and the court finde independent reasons for reaching such
conclusions. Therefore, in the interespodmoting judicial finality, the court denies
MIWD'’s motion to dismiss plaintiffs’ claim$r negligence, sttt liability, and unfair
trade practices as barred tne economic loss doctrine.

Judge Seymour’s ruling did not specdily address MIWD’s motion to dismiss
Johnson'’s claims for breach of express and implied warrahtys, the law of the case
has not been established for those caabastion. See Sebelius, 689 F.3d at 782;
Hunter, 500 F.3d at 986. In addition, Ju®gymour did not specifically address
MIWD'’s arguments that the unfair trade practices act claim should be dismissed for lack

of causation or because plaintiffs cannot bthmag claim in a representative capacity, and

! During oral argument, counsel for MIWD statkdt the “alleged claims for breach of implied
warranty and breach of express warranty . . . aciirview not barred by the economic loss rule
because they’re contractual-based claims. Sonotion goes only to the claims that | mentioned
previously.” Hr'g Tr. 14:23-15:2, Sept. 27, 2011, ECF No. 36. Counsel for MIWD had
previously mentioned that “as far as today goes, our intention is to argue our Motion to Dismiss
the claims for negligence, strict liabilitgnd Unfair Trade Practices based upon the South
Carolina economic loss rule.” |d. at 14:6-9.

6



that the unjust enrichment claim fails becaplsantiffs did not confer a benefit.
Therefore, the court will address de navieether these claims should be dismissed.

B. Warranty Claims

MIWD moves to dismiss plaintiffs’ claims for breach of express and implied
warranty.

1. Express Warranty—Basis of the Bargain

MIWD first argues plainffs did not purchase their wilows directly from MIWD
S0 any express warranty could not have ftra basis of the bargain. Under South
Carolina Code Ann. § 36-2-313(1)(a),

Any affirmation of fact or promiseincluding those on containers or

labels, made by the selléo the buyer, whether mhctly or indirectly,

which relates to the goods and becempart of the basis of the bargain

creates an express warranty that goeeds conform to the affirmation or
promise.

The South Carolina Code extends warraridsether express or implied . . . to any
natural person who may be eqted to use, consumelwe affected by the goods and
whose person or property is damaged by breathe warranty.”_Id. 8§ 36-2-318. The
Commentary states that the
precise time when words of descriptimnaffirmation are made . . . is not
material. The sole question is whettiex language . . . [is] fairly to be
regarded as part of the contract. If language is used after the closing of the

deal . . ., the warranty becomes adifioation, and need not be supported
by a consideration if it is otihe@ise reasonabland in order.

Id. 8 36-2-313 Commeary Note 7.

It is true that 8§ 36-2-318 extends warranties to end-uséwsever, plaintiffs fail
to even provide a barebes allegation based on § 3@23 that an express warranty
formed a “basis of the bargain” betwesebuyer and the seller, MIWD. The allegation

that an affirmation of fact or promise formadasis of the bargain is expressly required
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by statute, and factual detail in support aftsan allegation is required by the Federal
Rules of Civil Procedure. Because the third amended complaint lacks both, the court
dismisses the express warraakgim without prejudice.
2. Implied Warranty—Notice

Second, MIWD argues that the impliedrranty claim should be dismissed for
failure to provide adequate notice ofaleged breach. South Carolina Code Ann. § 36-
2-607(3)(a) provides that a “buyer must withimeasonable time after he discovers or
should have discovered any breach notify thieisef breach or be barred from any
remedy.” “Section 36-2-607(3)(a) does poescribe any form for the required
notification. Courts havéntus developed their own guidees for determining what

constitutes adequate noticdJnited States v. S. Contraatj of Charleston, Inc., 862 F.

Supp. 107, 111 (D.S.C. 1994) (finding the “lartistandard” of notification to “be the
better option”). “[Alny good fdh communication thateasonably notifie the seller that
the buyer is troubled by the tisaction should suffice to preserve the buyer's right to
pursue UCC remedies in the event it suffiamages from the defect.” Id. at 112.
Plaintiffs allege that MWD was put on notice of tHereach of warranty. See
Third Am. Compl. 11 21, 23, 24, 26, 37. “Whethetice was given within a reasonable

time is properly a question for the jurySimmons v. Ciba-Ceigy Corp., 302 S.E.2d 17,

18 (S.C. 1983). Therefore, dismissal on thasis is not appropriate at this tife.
3. Implied Warranty—"Goods”
Finally, MIWD moves to dismiss plaifits’ implied warranty claim on the ground

that the windows were not “goods.”

2 This analysis would also govern MIWD’s argurhéat plaintiffs failed to give adequate notice
of the alleged breach of express warranty. However, at this time, plaintiffs’ breach of express
warranty claim fails for the reasons set forth above.
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Implied warranties are created by UCC Arti2leas adopted in South Carolina.
The implied warranties of merchantability ditdess for a particular purpose specifically
apply to “transactions in goods.” S.Code Ann. § 36-2-102. “Goods” are “all things
(including specially manufactured goods) whatle movable at the time of identification
to the contract for sale.ld. 8 36-2-105(1).

The question is whether the alledgdods’—the windows—were movable at the
time of identification to the contract forlsa Some courts have found that once goods

become attached to real estate, they losi #tatus as “goods.” See Weiss v. M| Home

Prods., Inc., 877 N.E.2d 442, 445-46 (lll. Ct. ABP07). Here, it is a question of fact
whether the windows were readily moveas¢he time plaintiffs’ purchased their
homes. Accordingly, the caudenies MIWD’s motion to dmiss plaintiffs’ claim for
breach of implied warranty.

C. South Carolina Unfair Trade Practices Act

MIWD moves to dismiss plaintiffs’ clei for violation of the South Carolina
Unfair Trade Practices Act (SCUTPA) orethasis that plaintiffs cannot bring a
SCUTPA claim in a representaticapacity and that plaiffs cannot establish causation
in an individual capacity.

Section 39-5-140 of the South Caroli@ade provides, “Any person who suffers
any ascertainable loss of mormyproperty, real or personals a result of the use or
employment by another person of an unfaideceptive method, act or practice declared
unlawful by 8 39-5-20 may brg an action individuallybut not in a representative
capacity, to recover actual damages.” S.@d€ Ann. § 39-5-140(a) (emphasis added).

Interpreting this semin, the South Carolina Supremeut has specifically held that



“SCUTPA claims may not be maintained in a class action law suit.” Dema v. Tenet

Physician Servs.-Hilton Head, Inc., 67&32d 430, 434 (S.C. 2009); see also Gunnells v.

Healthplan Servs., 348 F.3d 417, 423 (4th 2003);_Harris v. Sand Canyon Corp., 274

F.R.D. 556, 565 (D.S.C. 2010). For this maslaintiffs cannobring their SCUTPA
claim on behalf of a putative clas.

This holding does not prevent plaintiffem bringing individual claims under
SCUTPA. As such, MIWD additionally argutksat plaintiffs’ indvidual claims should
be dismissed because plaifsticannot establish causation.

SCUTPA declares unlawful “unfair oedeptive acts or practices in the conduct
of any trade or commerce.” S.C. Colen. § 39-5-20(a). Tmaintain a claim under
SCUTPA, a plaintiff must deanstrate: (1) that the defeéant engaged in an unlawful
trade practice; (2) that the plaintiff sufferactual, ascertainable damages as a result of
the defendant’s use of the unlawful trade practand (3) that the unlawful trade practice

had an adverse impact on the public interétdvird Oil Co. v. Marathon Oil Co., 149

F.3d 283, 291 (4th Cir. 1998). AccordingdWD, “Plaintiffs cannot satisfy the second
element, requiring a showing of causation, beeahey do not allege that they saw or
relied upon any alleged misrepentation or deceptive camct.” Def.’s Mem. Supp.

Mot. Dismiss 7.

3 Plaintiffs cite to the Supreme Court’s 2010 plurality opinion in Shady Grove Orthopedic
Associates, P.A. v. Allstate Insurance Co., 130 S. Ct. 1431 (2010), for the proposition that the
class action restriction in § 39-5-140 is trumped by Federal Rule of Civil Procedure 23, the
federal rule pertaining to class actions. For purposes of the present motion, the court is not
persuaded by this argument, as, following thadyhGrove decision, at least one court in this

district has affirmed that “class action suwte forbidden under [SCUTPA], and the South

Carolina Supreme Court has held as such.” Harris v. Sand Canyon Corp., 274 F.R.D. 556, 565
(D.S.C. 2010) (citing Dema, 678 S.E.2d at 434); see also In re Pharm. Indus. Average Wholesale
Price Litig., 738 F. Supp. 2d 22236 (D. Mass. 2010) (grantisgmmary judgment to defendant

on class claims brought under SCUTPA).
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Remote purchasers may bring action ur®i@UTPA. _See Colleton Preparatory

Acad., Inc. v. Hoover Universal, In666 S.E.2d 247, 254 (S.C. 2008), overruled on

other grounds by Sapp v. Ford Motor Co., 687.&IE7 (S.C. 2009). Still, “the lack of a

privity requirement in no way suggests thkintiffs under the SCUTPA need not prove
a causal connection between the deceptigetjmes and their injury.” Reynolds v.

Ryland Grp., Inc., 531 S.E.2d 917, 921 (S.C. 2000) (Burnett, J., dissenting).

Plaintiffs may not rely on harm to putag class members to satisfy the causation
element. Instead, plaintiffs can, and dongriheir SCUTPA clainas individual remote
purchasers, and they have sufficiently géld harm resulting from MIWD’s purportedly
deceptive acts and practices. See Third Sompl. § 18 (“Defendant MI has failed to
warn purchasers, installers, or users of therisks of failure.”)id. 1 26 (“Defendant Ml
knew or should have known that the defectsen®@esent at the time the products left its
control . . . .");.id. 1 88 (“Defendant MI'above-described acties, including knowingly
or recklessly placing a fective product into thetream of commerce [and]
misrepresenting the suitabilibf the product . . . constitutenfair and deceptive practices
.2 0d. 91 (“As a diregtforeseeable, and proximatesud of Defendant MI's unfair
trade practices in South Céima, the Plaintiffs and the members of the class have
suffered significant damage.”). These allegations, which must presently be accepted as
true, sufficiently state the causation eletnagfira SCUTPA claim. Therefore, the
SCUTPA claim will not be dismissed for lack of causation.

D. Unjust Enrichment

MIWD argues that plaintiffs’ claim founjust enrichment must be dismissed

because plaintiffs did not confer any beneh MIWD. In South Carolina, a claim for
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unjust enrichment has three elements: a(benefit conferred upon the defendant by
plaintiff; (2) realization ofthat benefit by the defendia and (3) retention by the
defendant of the benefit under conditions thaken&unjust for it to retain the benefit.

Ellis v. Smith Grading & Paving, Inc., 366 S.E.2d 12, 14 (S.C. Ct. App. 1988).

Plaintiffs assert that they conferrethenefit on MIWD because the cost of the
windows (paid by their home developers) Waassed to Plaintiffs and putative class
members when they purchased their hemél.’s Resp. 47. The third amended
complaint states that “Plaintiffs and Cladgdembers conferred a benefit on Defendant Ml
when they purchased the homes containiegitlindows, and thereby absorbed the cost
of the windows paid by the builders andéontractors.” Third Am. Compl. 1 93.
Plaintiffs also claim that they conferracenefit to MIWD in the form of costs
“incidental to making claims under Defgant MIWD’s warranty which were not
honored or otherwise failed.” Pl.’s Resp. 47.

These allegations are insufficient to statclaim. “Absorbing” the cost of the
windows paid by developers does not comfiey benefit on MIWD, since MIWD had
already been paid for the windows by the cactbrs. Moreover, plaintiffs’ argument
regarding the conferralf incidental costs through dew warranty claims is unavailing,
since the third amended complaint does not actually contain allegations that the named
plaintiffs filed warranty claimsvith MIWD. Therefore, th court dismisses this claim
without prejudice.

V. MOTION FOR JOINDER

MIWD separately moves for joinder of phi@s. MIWD asks the court to order

Lakes of Summerville, LLC (Lakes of Summervill@)plaintiff in a separate case in this
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MDL, to be joined as a party in this amtibased on Federal RulasCivil Procedure 17

and 19. MIWD would then ask that the dodismiss Lakes of Summerville, LLC v. Ml

Windows & Doors, Inc., No. 2:12-cv-01297-DCN.

MIWD first argues that Lakes of Summerville is a real party in interest that must
be joined in this case pursuant to Rule Rule 17 provides that “an action must be
prosecuted in the name of the real party terest.” Fed. R. Civ. P. 17(a)(1). While the

factual allegations in this case and in th&dsaof Summerville case are similar, the legal

issues are sufficiently distinttat joinder is not requiraghder Rule 17, especially given

the court’s recent rulings on MIWD’s motida dismiss in the Lakes of Summerville

case.
MIWD next argues that Lakes of Summidle must be joined under Rule 19,
which provides,

(a) Persons Required to Be Joined if Feasible.

(1) Required Party. A person who is subject to service of process
and whose joinder will not depsvthe court of subject-matter
jurisdiction must be joined as a party if:

(A) in that person's absencegthourt cannot accord complete
relief among existing parties; or

(B) that person claims an interest relating to the subject of the
action and is so situated that disposing of the action in the
person's absence may:

(i) as a practical matter impair onpede the person's ability
to protect the interest; or

(i) leave an existing party subject to a substantial risk of
incurring double, multiple, or otherwise inconsistent
obligations because of the interest.

Fed. R. Civ. P. 19(a)(1)(A)-(B). “The inquiopntemplated by Rule 19 is a practical one

.. . addressed to the soutlidcretion of the trial couft. Coastal Modular Corp. v.
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Laminators, Inc., 635 F.2d 1102, 1108 (4th C&8Q). As it stands, complete relief can

be afforded to plaintiffs without the adidin of Lakes of Summerville as a party. In
addition, disposing of this action will nohpede Lakes of Summerville’s ability to
protect its interests or leave MIWD with mtsistent obligationsFinally, joinder would
appear to divest the court sdfibject matter jurisdictioma could potentially lead to
future conflicts of interest. Therefoijejnder under Rule 18 not required.

For these reasons, the court @snIWD’s motion for joinder.

V. CONCLUSION

Based on the foregoing, the coGRANTS IN PART AND DENIES IN PART
defendant’s motion to dismiss abdSMISSES WITHOUT PREJUDICE plaintiffs’
claims for breach of express warranhdainjust enrichment. The court furth¢®©LDS
that plaintiffs may not bring #ir unfair trade practices claim in a representative capacity.
Finally, the courDENIES defendant’s motion for joinder.

AND IT IS SO ORDERED.

DAVID C. NORTON
UNITED STATES DISTRICT JUDGE

November 6, 2012
Charleston, South Carolina
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