IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
CHARLESTON DIVISION

ORLANDO SUTTON,
No. 2:12-cv-01386-DCN
Plaintiff,

VS.
ORDER
TOM J. VILSACK, Secretary of
Department of Agriculture,

N e N N N T N N

Defendant. )
)

This matter is before the court on Msigate Judge Bristo Marchant’s Report

and Recommendation (“R&R”) that this court grant Secretary of Agriculture Tom J.
Vilsack’s (“the Secretary”) motion for sumary judgment. Rintiff Orlando Sutton
(“Sutton”) filed written objections to the R&RFor the reasons set forth below, the court
adopts the R&R and grants the Secretamyigion for summary judgment as to Sutton’s
breach of settlement agreement and retaliatiaims. However, because the Secretary
has not moved for summary judgment on Sutton’s racial discrimination claim, this order
does not affect that claim.

|. BACKGROUND

A. Procedural History
On May 24, 2012, Sutton filed this actioraatst the Secretary asserting claims
for breach of settlement agreement, as agltacial discrimination and retaliation in
violation of the Civil Rights Act of 1991, Titlgll of the Civil Rights Act of 1964, and
42 U.S.C. 8§ 1981. The Secretary movedsiammary judgment on January 30, 2014.
Sutton responded on March 10, 2014 and supplemented his response on March 12, 2014,

The magistrate judge issued an R&RJome 25, 2014, recommending that this court
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grant the Secretary’s motion for summary joeknt. Sutton filed objections to the R&R
on July 15, 2014 and supplemented his objectioasiext day. This matter is now ripe
for the court’s review.

B.  Factual Allegations'

Sutton is an African-American male whosat all relevant times employed as a
district ranger for the Department of Agriculture (“the Department”). Compl. Ex. A.
Sutton complained to the Equal Employm®pportunity Commission (‘EEOC”) that
the Department was discriminating against hintrenbases of race, color, and sex. Id.
At some time thereafter, Sutton entered mtgettlement agreement with the Department
that resolved the issues raised in higahitling with the EEOC. Compl. 7. The
settlement agreement stated that@utould receive certain training during 2010,
provided the training was available and that he coordinated the training with his
supervisor._Ild. Sutton undtood that completing suctatning would not guarantee him
a promotion._Id.

Sutton asserts that he has not recettiedraining as set out in the settlement
agreement. Compl. § 8. Additionally, he glls that he has been retaliated against by
Department employees on humerous occassoree complaining that the Department
had breached the settlement agreement.Sfukcifically, he allegethat: he was not
allowed to attend various fiteaining exercises, even thou@aucasians were allowed to
attend; he was not reimbursed for privatioewobile mileage, even though Caucasians

were reimbursed for such mileage; andBepartment refused to process his worker’s

! The facts are considered and discussehdright most favorable to Sutton, the
party opposing summary judgment. Pittman v. Nelms, 87 F.3d 116, 118 (4th Cir. 1996).
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compensation claim in a timely matter becaofskis race and prior protected activity.
Compl. 11 8-10.

[I. STANDARD OF REVIEW

A. Objectionsto R&R

This court is charged with conductiagdle novo review of any portion of the
magistrate judge’s R&R to which specifigritten objections are made. 28 U.S.C. §
636(b)(1). A party’s failure to object is@epted as agreement with the conclusions of

the magistrate judge. See Thomas \n,A74 U.S. 140, 149-50 (1985). In absence of a

timely filed objection to a magistrate judg®&R, this court need not conduct a_ de novo

review, but instead must “only satisfy itselaththere is no clearm@r on the face of the

record in order to accept the recommeradati Diamond v. Colonial Life & Acc. Ins.

Co., 416 F.3d 310, 315 (4th Cir. 2005) (citing Fed. R. Civ. P. 72 advisory committee’s
note). The recommendation of the magistjatige carries no presumptive weight, and

the responsibility to make a final determioatirests with this court. Mathews v. Weber,

423 U.S. 261, 270-71 (1976). This court may ataeject, or modify the report of the
magistrate judge, in whole or in part, oryntacommit the matter to him with instructions
for further consideration28 U.S.C. § 636(b)(1).

B. Summary Judgment

Summary judgment is prop&f the movant shows that there is no genuine
dispute as to any material fact and the movaettitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(a). “Only disputes over $aittat might affect the outcome of the suit
under the governing law will properly prede the entry of summary judgment.”

Anderson v. Liberty Lobby, Inc., 477 U.S. 2228 (1986). “[SJummgy judgment will




not lie if the dispute ab@wa material fact is ‘genuine,’ tha, if the evidence is such that
a reasonable jury could return a verdigttfte nonmoving party.” 1d. At the summary
judgment stage, the court must view the exick in the light most favorable to the
nonmoving party and draw all reasonaiblierences in his favor._Id. at 255.

C. Pro Se Plaintiff

While plaintiff was originally representdxy counsel, he is now proceeding pro se
in this case. Federal district courts arargied with liberally cortsuing complaints filed

by pro se litigants to allow the developrheha potentially metorious case. See

Hughes v. Rowe, 449 U.S. 5, 9-10 (1980). Prowmeplaints are therefore held to a less

stringent standard than those drafted byraéigs. Id. Liberal construction, however,
does not mean that the court can ignore a ¢lare in the pleading to allege facts that

set forth a cognizable claim. See WelleDep't of Soc. Servs., 901 F.2d 387, 390-91

(4th Cir. 1990).

[1I. DISCUSSION

While Sutton’s pleadings are difficult tonsa, it appears that he asserts three
claims against the Secretary. The caudldresses each of these claims in turn.

A. Breach of Settlement Agreement

The Secretary has interpreted Sutton’s dampas asserting a cause of action for
breach of the settlement agreement. See Def.’s Mot. for Summ. J. 5. In his objections,
Sutton asserts that his complaint does nguiest the enforcement of the settlement
agreement, but rather seeks to reinstatetiginal discrimination complaint. Pl.’s

Objections 6.



To the extent the complaint does advance a claim for breach of the settlement
agreement, the court agrees with the megfisfudge that Title VII does not provide a

cause of action against the government fehsaicause of action. See Frahm v. United

States, 492 F.3d 258, 262 (4th Cir. 2007) dima} government’s weaer of sovereign

immunity in Title VII suits “does not expressly extend to monetary claims against the
government for breach of a settlement agreeitienitresolves a Til VII dispute”); see

also 29 C.F.R. § 1614.504(a) (limiting forms dfeka plaintiff may seek when alleging
breach of a settlement agreement to requesting the EEOC that the terms of the settlement
agreement be specifically implemented or that the complaint be reinstated for further
processing). Therefore, the cbdoes not have jurisdiction teear a claim for breach of

a settlement agreement.

Moreover, Sutton’s argument that he haisistated his original discrimination
complaint fails. Before filing a Title VIl suit idistrict court, a plaitiff must exhaust his
administrative remedies. Even assogiihat Sutton properly exhausted his
administrative remedies with regard to BEOC complaint, his complaint here contains
no absolutely no factual allegations relatingligcrimination or retaliation that occurred
before the settlement agreement was breached. See Compl. § 8-10 (describing events
“[sJubsegent to complaining of the agreemenhyeiolated”). Therefore, to the extent
that Sutton is seeking redress for any evprits to his allegatiohat the settlement
agreement had been breached, his complaint is woefully inadequate.

Whether Sutton’s complaint is interpreted as asserting a breach of settlement
agreement claim or reinstating his original EEGmplaint, the Secretary is entitled to

summary judgment.



B. Retaliation

Sutton’s complaint alleges that “[sJubsequent to complaining of the [settlement]
agreement being violated gtirlaintiff was retaliatedgainst by the Defendant on
numerous occasions.” Compl. { 8. Sutton gileee examples of sl retaliation: he
was unable to attend various fire trainingexses, he was not reimbursed for private
automobile mileage, and processing oflasker’'s compensation claim was delayed.
Compl. 11 9-10.

A plaintiff lacking direct evidence aktaliation may utilize the McDonnell

Douglas Corp. v. Green, 411 U.S. 792 (1973), &ark to prove a claim of retaliation.

Price v. Thompson, 380 F.3d 209, 212 (4th Cir. 2004). In the McDonnell Douglas

framework, the plaintiff mustifst establish a primiacie case of retaliation. Id. To do
so, the plaintiff must show that (1) hegaged in a protected activity, (2) his employer
took adverse against him, and (3) a causationship existed Iween the protected
activity and the adverse employment actidoh. A plaintiff alleging retaliation “must
establish that his or her protected activitys a but-for cause of the alleged adverse

action by the employer.” Univ. of Texas Sw. #&€tr. v. Nassar, --- U.S. ---, 133 S. Ct.

2517, 2534 (2013). If the plaintiff establisteeprima facie case oétaliation, the burden
then shifts to the employer to establishgitlmate non-retaliatory reason for the action.
Price, 380 F.3d at 212. If the employer setthfa legitimate, non-taliatory explanation
for the action, the plaintiff then must sholwat the employer’s proffered reasons are
pretextual._Id.

When analyzing Sutton’s retaliation claim, the magistrate judge first assumed that

Sutton’s letter to the Directaf Civil Rights complaining that the Department had not



complied with the terms of the settlementesgnent constituted protected activity and
that the three alleged instas of retaliation noted abowere adverse employment
actions. R&R 7, 10. The magistrate judgesdahat Sutton wrotthe letter on October
26, 2010, and therefore any feton on the basis of writig the letter must have

occurred after that date. R&R 7-8; see Keldfv. Colo. Dept. of Pub. Health & Env't,

557 F. App’x 728, 733 (10th Cir. 2014) (“Bysitery nature, reliatory conduct must
come _after the protected activity.” (emphasisriginal)). The magistrate judge found
that most of the evidence submitted by Suttealt with events, conduct, or proceedings
that occurred prior to October 26, 2010, #@metefore could notupport his retaliation
claim. R&R 10. The magistrate judge het found that although there were some
documents relating to Sutton’s worker’'s compensation claim that post-date October 26,
2010, his claim had actually been denied keefus October 26 letter and there was
nothing in the later documents raising an iefece that his claim was denied because of
his protected activity. R&R 10-11. While tBan’s requests for reconsideration were
denied after October 26, 2010, there was noesuid that those denials were because of
his letter. R&R 11. The magistrate judgmisarly found that Sutton’s complaints about
his mileage reimbursements occurred both bedadkafter his proteetl activity at issue
here. R&R 13. Because any evidenceetdliation was purely speculative, the
magistrate judge recommended grantingSkeretary’s motion for summary judgment
with regard to Sutton’s rdtation claim. R&R 16.

Sutton’s objections are also difficult to decipher, and thatcditiy is exacerbated
by lengthy attachments which are in mparent order and itically cited.

Notwithstanding his many extended digressi, Sutton has failed to point to any



additional evidence tending to show that élsions complained ofiere the result of
unlawful retaliation. Any evidence of a calsannection is significantly weakened by
the fact that Sutton’s complaints abou hiorker’'s compensation claim and mileage
reimbursement requests began long teefos October, 26, 2010 letter. SReynolds v.

Extendicare Health Servs., Inc., 257 ppA 914, 921 (6th Cir. 2007) (finding no causal

connection in Title VII retaliation case besaleven though adverse action occurred after
protected activity, the decision was made piogprotected activity) Moreover, there is

no evidence that any person in a decisiwaking position regarding the fire training
exercises, worker’s compensation claimpoleage reimbursement request knew about

Sutton’s October 26, 2010 letter. See Daw&otal Action Against Poverty in Roanoke

Valley, 145 F.3d 653, 657 (4th Cir. 1998) (holdihgt an “employes knowledge that
the plaintiff engaged in a petted activity is absolutelyegessary to establish the third
element of the prima facie case”).

In short, Sutton’s claim that he wasale&ated against for complaining that the
Department of Agriculture breached thétlsenent agreement is based on nothing more

than his own belief and speculation. 8sale v. Hardy, 769 F.2d 213, 214 (4th Cir.

1985) (holding that a party “cannot create a gaeaissue of material fact through mere

speculation or the building @ine inference upon anotherGairola v. Com. of Va. Dep't

of Gen. Servs., 753 F.2d 1281 (4th Cir. 1985)dmy that a plaintiffs prima facie case
under Title VII cannot be “based on unfounded eonjre or the fancifybossibility that
her disfavorable treatment was the result s€dinination”). Therefore, the Secretary is

entitled to summary judgment &utton’s retaliation claim.



C. Race Discrimination

Even though Sutton was represented bgtéorney at théme this action was
filed, his complaint is not a model of clarity. That said, the complaint can be reasonably
interpreted to advance not only claims lboeach of the settlement agreement and
retaliation, but also a claim for race disgsmation under Title VII._See Compl. § 3
(seeking damages pursuant to § 703(a) ®fTiitle VII, which makes it unlawful “to
discriminate against any individual withspect to his compensation, terms, conditions,
or privileges of employment, because of sunchvidual’'s race . . J; id. § 9 (“Plaintiff
was not allowed to attend various fire tragiexercises, notwithstanding the fact that
Caucasians were allowed to attend. Phaantiff was not reimbursed for private
automobile mileage, while other personsiowvere Caucasian, wereimbursed for those
types of mileage.”); id. § 10 (“[T]he Defendaefused to process, in a timely fashion,
because of his race . . . , the Piidii's worker's compensation claim.”).

To the extent that Sutton’s complaint asserts a Title VII racial discrimination
claim, the Secretary did not seek sumnjadgment on it. As a result, that claim

survives the court’s present scrutiny.



V. CONCLUSION

Based on the foregoing, the coAlDOPT S the R&R andGRANT S defendant’s
motion for summary judgment with regard to plaintiff's breach of settlement agreement
and retaliation claims. Because defendhAdtnot move for summary judgment with
regard to plaintiff's racial dicrimination claim, this ordetoes not affect that claim.

AND IT ISSO ORDERED.

DAVID C. NORTON
UNITED STATESDISTRICT JUDGE

August 20, 2014
Charleston, South Carolina
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