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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
CHARLESTON DIVISION

Charles Ray Carter, # 246054, )
) Civil Action No. 2:13-cv-02061-JMC
Petitioner, )
)
)
V. ) ORDER AND OPINION
)
LavernCohen, )
Warden, Ridgeland ClI, )
)
Respondent. )
)

Charles Ray Carter (“Petitioner”), a self-represented state prisoner, filed a petition for a
writ of habeas corpus pursudnt28 U.S.C. § 2241 on July 29, 2013. (ECF No. 1.) Pursuant to
the provisions of 28 U.S.C.686(b) and Local Rule 73.02(B)(2) ®C., Magistrate Judge Bruce
Howe Hendricks reviewed the petition and submittedings and recommendations to the court.
(ECF No. 13.) The Magistrate Judge recommehdsthe court dismiss ¢hPetition in this case
without prejudice and without issuanaed service of process. Thigtter is before the court on
the Report and Recommendation (ECF No. @t was filed on September 30, 2013, and
Petitioner's Objection to Report and Recoemdation (ECF No. 19), which was filed on
November 18, 2013.

For the reasons set forth below, the c@I8MISSES Petitioner’s writ of habeas corpus
(ECF No. 1) without prejudice and without requgiRespondent to file an answer or return.

l. RELEVANT FACTUAL AND PROCEDURAL BACKGROUND
The facts as viewed in thaglit most favorable to Petitionare discussed in the Report

and Recommendation (“Report”)S€eECF No. 13.) The courbacludes, upon its own careful
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review of the record, that the Matrate Judge’s factual sumnmatiis accurate and incorporates
it by reference. The court references below gxsefrom the Report thare pertinent to the
analysis of Petitioner’s claims:

Petitioner is an inmate at the RidgadaCorrectional Institution of the South
Carolina Department of Correctiof'SCDC”). On December 10, 1997, in
the Court of General Sessions for Y&kunty, Petitioner was sentenced to a
thirty-year (30) sentence for possessiof crack cocaine with intent to
distribute. (ECF No. 13 at 1.) PRener filed a directappeal of his
conviction, which was dismissed as untimelyld. (at 2.) A motion to
reinstate the appeal was denied, asavpstition for a writ of certiorari to the
South Carolina Supreme Court.ld.j Petitioner then applied for post-
conviction relief (“PCR”), whichwas denied on November 12, 1999d.X
Petitioner appealed the denial bis PCR action to the South Carolina
Supreme Court, which deniexrtiorari onJuly 20, 2001. If.) Since that
time, Petitioner has filed three more PCR applications, which were also
denied. [d.) As a result of Petitioner’s repetitive and frivolous findings, the
Chief Administrative Judge of the SixteébrJudicial Circuit issued an order
restricting future filings by Pdtoner on November 15, 2010.Id(, citing
Carter v. ReynoldsC/A No. 2:11-2899-JMC-BHH (D.S.C.)).

In addition, Petitioner has filed fourgurious actions pursuant to 28 U.S.C. §
2254. Petitioner’s first habeas pietn, Civil Action Number 6:00-02179-
HMH (D.S.C.), was dismissed for failute exhaust state court remedies on
April 30, 2001' (ECF No. 13 at 2.) Petitionéiled a second writ of habeas
corpus, Civil Action Number 8:014D84-HMH (D.S.C.), which resulted in
summary judgment being granted fRespondent on September 27, 2002.
(Id.) Petitioner appealed the dismissal of his secon@dspetition to the
Fourth Circuit Court of Appeals, which dismissed the appeal on December 9,
2002. (d.) Petitioner’s third hadas petition challenging his 1997
conviction, Civil Action Number &4-01887-HMH (D.S.C.), was dismissed
as successive on August 3, 2004 arter, C/A No. 2:11-2899-JMC-BHH,
ECF No. 8 at 3 (footnote added)). tiRener has since filed two more § 2254
habeas petitions: Civil Action NumlB:10-525-HMH (D.S.C.), and 2:11-
02899-JMC (D.S.C.); both were summarily dismissed.

! “The Fourth Circuit Court of Appeals disssied Petitioner’s appeal of Civil Action Number
6:00-02179 (D.S.C.), on September 13, 200{ECF No. 13 at 2 n.2 (citinGarter v. South
Carolina, 18 F. App’x 187 (4th Cir. 2001)).)

% “In Carter v. McMasterC/A No. 8:10-525-HMH (D.S.C.), Bigoner unsuccessfully sought to
challenge two earlier convictions which were usednhance the penalty for his December 1997
conviction. The Fourth Circuit dismissdns appeal.” (ECHNo. 13 at n.3 (citingCarter v.
McMaster 420 F. App’x 294 (4th Cir. 2011)).)Carter v. ReynoldsC/A No. 2:11-02899-JMC
(D.S.C.), was dismissed as successivéd?) (



In the instant case, Petitioner alledkat his sentence has been improperly
calculated. Petitioner serts that, on his December 10, 1997 indictment for
possession with intertb distribute (“PWID”) crack, his “CDR” Code was
designated “112.” §eeECF No. 1-2 at 1.) Hisentencing sheet for PWID
crack, of the same datéisted his CDR Code as 102as did the docket
report. (d. at 3, 13.) Further, Petitioneontends that, in 1998, he was
informed that his “maxout date” wa&3ctober 7, 2013, and his initial parole
date would be January 5, 200&e¢ idat 4.)

In 1999, however, Petitioner requestdopy of his sentencing sheet and
noticed that CDR Code “102” had beerossed out and replaced with CDR
Code 114 and “3RD off[ense]” added. Sge id.at 5.) This change altered
Petitioner’s sentence such that maxout date became June 3, 2023, and he
is no longer eligible for parole.Sée id.at 6.) Petitionehas filed step one
and step two grievancesttv SCDC, and apparentlled an application for
post-conviction relief in the York CountCourt of Common Pleas as well as
a petition for writ of certiorari inhe South Carolina Supreme Courge¢ id.

at 19.) These petitions were denfedd.)

% The Magistrate Judge observed that “CDRrisabbreviation developed many years ago, when
paper docket sheets were maintained by criminal justice agencies. It stood for ‘Criminal Docket
Report’. However, since theoart no longer maintains paper dotkbeets, the term has been
redefined to mean ‘Criminal Data Report’'(ECF No. 13 at 3 n.4 (citing “CDR Codes—User
Instructions: What Does CDR Mean?,” S.C. Judicial Dep't,
http://www.sccourts.org/cdr/userinstruats.cfm#%20FAQ (last visited July. 8, 2015).)

* The Magistrate Judge cited to an affidgwibvided by Michael J. Stobbe, Branch Chief of
SCDC'’s Document Processing aRdlease Section in the Divisiaf Classification and Inmate
Records (“Stobbe”), to show that CDR Cod¥ Tindicate[s] a charge of possession of no less
than one gram of ice, crank, or crack cocaine, third or subsequent offefdedt .5 (citing
ECF No. 1-2 at 8-9).)

® The Magistrate Judge observed that “Stobbestdtat CDR Code 114 is the correct code to
correspond to Petitioner’s convictiogistribution of crack cocaine,itll or subsequent offense.”
(Id. at n.6 (citing ECF No. 1-2 at 9).)

® The Magistrate Judge also observed that “[t|he ord@airter v. StateNo. 2013-901 (June 5,
2013), states that Petitioner is under a filings restn, such that Petitioner is prohibited ‘from
filing any further collateral actions the circuit court, inclugig PCR actions and habeas corpus
actions, challenging his convich from 1997 without first obtaing permission to do so from
this Court.” (d. at 4 n.7 (citing ECF No. 1-2 at 19).)



Petitioner argues that the change in his CDR Code from 102 to 114 is an

“unlawful modification of his sentencethat “stripped him of his parole

eligibility and inceased the amount of time that he must serve . . . without

affording him due process of law.” (EQ¥o. 1 at 1.) Petitioner believes that

he has been sentenced under “a new dtaiyl[t]je not evergreated until June

1998,” and that SCDC Clerk Micha&8tobbe “[took] itupon his own to

modify Petitioner’'s sentence.”ld; at 3.) Petitioner adds that he has been

denied good time and work credits thathaes earned before his sentence was

“unlawfully modified” and, with these edits and his origal maxout dates,

he would already havbeen released. Id{ at 8.) Accordingly, Petitioner

requests immediate release from custody.
(ECF No. 13 at 1-4.)

Il. LEGAL STANDARD

Section 2241 provides, in perint part, that “[w]rits of halss corpus may be granted by
the Supreme Court, any justiceetbof, the district court andny circuit judge within their
respective jurisdictions” to prisoners “in custody in violation of the Constitution or laws or
treaties of the United States.” 28 U.S.C. 81a), (c)(3). “Unlike petitions brought under 8
2254, which challenge the validigf a state court convictioand sentence, petitions brought
under § 2241 generally clhethge the execution or implementatioha sentence, such as parole
matters, sentence computationlcaation of good time credits, prison discipligactions, and
transfers.” Clemmons v. South Carolin&€.A. No. 0:08-cv-60RBH, 2008 WL 2845636, at *1
(D.S.C. July 18, 2008). Before a state prisoraar seek federal habeas relief under § 2241, he
must first exhaust any state counnexlies that may be availabl®’Sullivan v. Boerckel526
U.S. 838, 842 (1999).

.  MAGISTRA TE JUDGE’S ANALYSIS
According to the Magistrate Judge, “a state prisoner’s sentence calculation claim will fall

within the category of administrative issues tihat South Carolina Supreme Court has identified

as properly being raised through the prison gneegprocess with appeal to the South Carolina



Administrative Law Court (“AlC”), rather than through a post-conviction relief (“PCR”)
application in circuit court. (ECF No. 13 at 7 (citingAl-Shabazz 527 S.E.2d at 742).)
“Pursuant to the South Carolid@ministrative Procedures Act and the South Carolina Appellate
Court Rules, an inmate who is dissatisfied wité decision of the ALC nyaseek judicial review
from the South Carolina Counf Appeals and, ultimately, tHgouth Carolina Supreme Couft.”
(Id. (citing S.C. Code Ann. § 23-610 (1976); Rule 242, SCACR).)

The Magistrate Judge determined that initis¢ant case, Petitionéited with the circuit
court when he should have filed with the AL@s for appellate procedure, Petitioner should
have appealed to the state Qaafr Appeals before appealirig the state Supreme Coutd.(at
7.) This procedure set forth above, “whigbphe[d] for most 28 U.S.C. § 2241 issues, is in
contrast to habeas corpus issues that are appropriatelgl tander 28 U.S.C. § 2254 and which
will generally commence in circuit court pursuaotthe PCR statutes, with appeal pursuant to
the corresponding appellate court rules.” (ECF No. 13 at 7-8 (citing S.C. Code Ann. 88 17-27-
10et seq(1976); Rule 243, SCACR).)

The Magistrate Judge concluti¢hat Petitioner failed toxbaust his state remedies as
required by controlling law and recommended thatpitition for a writ of habeas corpus in the
above-captioned case be dismissed without preguaind without requiring Respondent to file an
answer or return. Id. at 8 (citingEriline Co. S.A. v. JohnspA40 F.3d 648, 656 (4th Cir. 2006)
(district courts are charged with the duty to ipeledently screen initidilings and dismiss those

actions that plainly lack migwithout requesting an answiom the respondent.)).)

’ Petitioner states that he ‘sohibited from filing anything ek regarding this conviction in
state court by order of the S.C. Supreme CofgCF No. 1 at 8), but heverstates the order.
The state Supreme Court order provides Betitioner is prohibited from filing “in theircuit
court . . . without firsbbtaining permissiohfrom the state Supreme Caour(ECF No. 1-2 at 19
(emphasis added).) The procedure set out hdr@eadoes not require filing in the circuit court.



IV. THE COURT'S REVIEW

In Petitioner’'s Objection to the Report (ECIB. 19), he reasserts much of the argument
set forth in his original Petition (ECF No. 1)sdentially, Petitioner alleges that the change in his
CDR code from “102” to “114” was impropesnd therefore his maut date and parole
eligibility are also impropet. (ECF No. 19 at 1-2.) Petitionargues that “[t]hee is no way for
Petitioner to have two sentengi sheets for the same offense .. [t]his voidal Petitioner’s
sentence and conviction pursuant kbllf Warden v. United States ex rel. Wampl&98 U.S.
460 [(May 18, 1936)]Earley v. Murray 451 F.3d 71 [(June 9, 2006)], Petitioner should be
released immediately.” Id. at 2.) However, Stobbe statedhis affidavit that he “received a
correction of the CDR code for Inmate Caifftemm the York County Clerk of Court dated May
21, 1998. This corrected code was again verifigdetter dated October 13, 1998.” (ECF No.
1-2 at 9.) Furthermore, Judge John C. Haliésstated that Petitioner’s “sentence sheet has
been corrected rather than the sentence modifieldl” af 12.) These correspondences reflect
that the correct CDR Code wad44, which at the time was tledde for distribution of crack
cocaine, third or subsequent offense.

In Hill, the Supreme Court found thapeovision in the commitment for imprisonment
for nonpayment of a fine and costs, which waserted by the clerk but not included in the
sentence orally pronounced by thdge, was void. 298 U.S. at 463. Harley, the clerk added
a five-year term of post-releasapervision to Petitiomts sentence adminigtively. 451 F.3d at
71. The instant case dsstinguishable fronHill andEarly in that Petitioner's sentencing sheet

was merely corrected, as opposed to his seatéeing modified. However, the proper forum

® Prior to Petitioner's CDR Code being revigedl14, his original maxout date was October 7,
2013. The revision from a CDRo@e of 102 to 114 places hismenaxout date at June 2, 2023.
(ECF No. 13 at 3.)



for Petitioner to argue his position is in the AL&an accordance with the appellate procedures
set forth above.See Al-Shabazs27 S.E.2d at 750; S.C. Coden. § 1-23-610 (1976); Rule
242, SCACR. Furthermore, Petitioner indicates tfas appealed the aggrfinal response to
the ALC on 10-7-2013 to keep from missing 8teday deadline.” (ECF No. 19 at 7.)
V. CONCLUSION

For the foregoing reasons, the cdbtfEMISSES Petitioner’s writ ofhabeas corpus (ECF
No. 1) without prejudice and witlut requiring Respondent to file answer or return. The court
ADOPTS the Magistrate Judge’s Report and Recomuiagion (ECF No. 13) and incorporates it
herein by reference.

IT 1S SO ORDERED.

United States District Judge

July 13, 2015
Columbia, South Carolina



