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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
CHARLESTON DIVISION

JENNIFERRENESMYTH,
No. 2:13-cv-2553-DCN
Raintiff,

ORDER

)

)

)

)

V. )
)
KATHERINE EVANS WILLIAMSON, )
)

)

Defendants.

)

This matter is before the court on a matio quash filed by interested party State

Farm Mutual Automobile Insurance Compdti$tate Farm”) and a motion to quash filed
by defendant Katherine Evans Williamson (“Williamson”). For the reasons set forth
below, the court denies both motions.

. BACKGROUND

Because the specific facts underlying ttase are not directly at issue here, the
court includes only a brief summary of theerts on which this case is based. On the
afternoon of May 11, 2011, plaintiff JenniferreSmyth (“Smyth”) was stopped at a red
light at the intersection of 8lmore Blvd. and Highway 17 in Mt. Pleasant, S.C. Compl.
1 6-7. Smyth alleges that Williamson, who was driving behind Smyth in the same
direction, crashed her car iritee rear of Smyth’s car, injuring Smyth. Compl. § 15-16.

Smyth filed this suit on SeptemhbEd, 2013, alleging causes of action for
negligence and recklessness. On December 30, 2013, Smyth served State Farm, an
interested party and Williamson’s insureith a subpoena to produce its entire claims
file. Smyth also identified certain docunis for production, primarily related to any

information provided by Williamson to State Faamd vice versa related to the injuries
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and damages claimed by Smyth. State Fa&sponded to the subpoena on January 30,
2014, providing 188 pages of documents from #ésnas file. State Farm also provided
Smyth a privilege log, which contained dogents over which State Farm asserted
privilege. After a discussion with Smyth’eunsel, State Farm supplemented the original
response to the subpoena and privilege 0g.February 5, 2014, State Farm confirmed
to Smyth that no recorded statement was taken by State Farm from Williamson and that
all portions of the claims file related tliscussions between State Farm and Williamson
had either been provided to $ti or identified in the privilge log. State Farm’s Mot. 2.

On February 5, 2014, Smyth servedamd subpoena on State Farm, setting a
telephone deposition of a State Farm repretigatior February 25, 2014. State Farm’s
Mot. Ex. E. Smyth requested that the Stedem representative testify to (1) whether
Williamson gave a statement to State Farm or any agent of State Farm regarding the
accident, and if so, the substance of theestatt and when it was made; and (2) whether
State Farm or any of its agents commumidawvith Williamson about Smyth’s injuries
and damages. Id. Smyth indicated thatdilenot expect that the deposition would take
longer than ten minutes. Id. On Febwyua4, 2014, State Farm moved to quash the
subpoena. Smyth responded on March 3, 20ti4Sdate Farm filed a reply on March 10,
2014.

On February 21, 2014, Smyth served a subaan Sharon E. Martin (“Martin”), a
registered nurse who provided mentalltreaounseling or therapy services to
Williamson, requesting (1) all records of perdamgprofessional conversations, meetings
and appointments with Williamson from May 1, 2011 through May 31, 2011; (2) all

emails, text messages, phone recordsiediaand notes to, from, or concerning



Williamson from May 1, 2011 through May 31, 20hahd (3) all bills related to services
provided for Williamson from April 1, 2011 tbugh June 30, 2011. Pl.’s Resp. Ex. B.
On March 7, 2014, Williamson moved to quash the subpoena. Smyth responded on
March 17, 2014.

Both matters have been fully bridfand are ripe for the court’s review.

. STANDARD

Federal Rule of Civil Procedure (®)(1) provides that “Parties may obtain
discovery regarding any nonprivileged mattexttis relevant to any party’s claim or
defense — including the existence, desaiptnature, custody, coridin, and location of
any documents or other tangible things #ralidentity and lod&on of persons who
know of any discoverable matter.” “Relevarfoimation need not be admissible at trial
if the discovery appears reambly calculated to lead to the discovery of admissible
evidence.”_Id.

When a party subpoenas a nonpartytsratance at a deposition, the nonparty
may move to quash the subpoena under Rbljevhich requires that a district court

must quash or modify a subpoena that:
(i) fails to allow a reasonable time to comply;

(ii) requires a person to comply ymnd the geographical limits specified
in Rule 45(c);

(iif) requires disclosure of privilege or other protected matter, if no
exception or waiver applies; or

(iv) subjects a person to undue burden.
Fed. R. Civ. P. 45(d)(3)(A). “The scope arahduct of discovergre within the sound

discretion of the district cotut Columbus-Am. Discovery Grp. v. Atl. Mut. Ins. Co., 56

F.3d 556, 568 n.16 (4th Cir. 1995) (citing Ermn v. Preferred Research, Inc. of

Georgia, 852 F.2d 788, 792 (4th Cir. 1988)).
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[ll. DISCUSSION

A. State Farm’s Motion to Quash

State Farm moves to quash the subpdenthe deposition of a State Farm
representative because the information soigghfl) overly broad; (2) neither relevant
nor reasonably calculated to lead to thexdvery of admissible @ence; (3) protected
from discovery by the attorney-client privilegend (4) duplicative. State Farm’s Mot. 3.
The court considers each of these contentions in turn.

1. Broadness

State Farm’s argument that the subpoemaésly broad relates gy to the fact
that it requests information which may be subjedhe attorney-client privilege. State
Farm’s Mot. 3. The court discusses privédaelow. Otherwise, the broadness of the
request is not an appropeateason to quash the subpoena — Smyth proposes a ten-minute
deposition inquiring into only two narrow topics.

2. Relevance

State Farm next argues thia¢ information sought in thebpoena is not relevant.
State Farm Mot. 3. It contends thayanformation Williamson received from State
Farm and her personal views as to Smyth’srieguare both irrelevarand that she could
not testify to either at trial._Id.

Smyth responds that the testimony givethie deposition could be used to attack
Williamson'’s credibility at trial. Pl.’s Rgs 2-3. Smyth asserts that in Williamson’s
deposition, she testified that she gave Staren a statement about the collision and that
State Farm told her that Smyth was hott. Id.; see Williamson Dep. 25:19-20

(Williamson “spoke to several — to one pautar agent” with State Farm.); 36:14-24



(Williamson responding that she did notrtkit was appropriate to contact Smyth

because “[State Farm] kept me abreast obttuation. | think if something serious had
happened to her | would have known abadl);i47:19-21 (“I never said | gave a

statement. | know | spoke with them. It mbhatve been a statement. | did speak with
State Farm, yes.”); 48:4-11 (Williamson was “contacted by State Farm because of the
accident and [she] told them what happened”); 73:23-25 (“[State Farm] told [Williamson]
that Mrs. Smyth was okay . . . .”); 99:2-3 did not do any investigation besides what |
said about State Farm contacting me artthgime know that . . . she was okay.”).

State Farm’s answers to the deposition regarding whether Williamson provided a
recorded statement and whether State Falarhi&r about Smyth’s condition are at least
marginally relevant to Williamson’s credibilit Therefore, relevamcdoes not provide a
proper basis for quashing the deposition.

3. Privilege

State Farm argues that the subpoena mguieformation which could be subject
to the attorney-client privilege. Staterffes Mot. 3. As Smyth notes, State Farm
provides no authority to support its assertihat its communications with Williamson
are protected by the atteey-client privilege or that State Farm, a non-lawyer, can assert
protections afforded attorneys. See Pl.’sfR8s “[W]hen the [attorney-client] privilege
applies, it affords confidential communicats between lawyer and client complete

protection from disclosure.” Hawkins v.g@bles, 148 F.3d 379 (4th Cir. 1998). State

Farm has not articulated any reason wbsnmunications between State Farm and

Williamson should be subject the attorney-client privilege.



Rather, in its response State Farm altaratigument and asserts that Federal Rule
of Civil Procedure 26 prevents the protlao of the information sought. Rule 26
provides that a party may notdinarily discover documengnd tangible things that are
“prepared in anticipation of litigation or for trial by or for another party or its
representative” unless they artnerwise discoverable and “the party shows that it has
substantial need for the matds to prepare its case and ean without undue hardship,
obtain their substantial equivakeby other means.” Fed. R. Civ. P. 26(b)(3). State Farm
essentially argues that the work producttdoe applies and should prevent Smyth from
deposing its representative.

However, Rule 26 does not apply to therent motion. Rule 26(b)(3)(A) applies
to “documents” and “tangible things,” and $imis not seeking discovery of any such
items but is rather seeking to depose a Stata Fepresentative. In the same vein, while

the work product protection may extend to ulments prepared anticipation of litigation,

“the facts underlying [such a document] are not [protected].” Suggs v. Whitaker, 152
F.R.D. 501, 507 (M.D.N.C. 1993) (citing Nabtnion, 967 F.2d at 984 n.5). “[A] witness
may be interrogated at his deposition conu®y the facts contained in the work product
report.” 1d.

Because Smyth is not seeking any taregibbrk product, and because State Farm
has not articulated why the attorney-clipnvilege should apply, privilege is not an
appropriate reason to quash the subpoena.

4. Duplicative
Finally, State Farm argues that theormation sought in the deposition has

already been provided to SmytBtate Farm’s Mot. 4. In particular, State Farm contends



that all of the conversations betweeilldmson and State Farm have been either
provided in response to the first subpoenaduressed in the privilege log. Id. Smyth
responds that there is a difference ewhaving a document and having someone
testify about its meaning. Pl.’s Resp. 12.
While the deposition of State Farm nagtentially reveal only information
already provided to Smyth, the court nométlss determines that Smyth should be
allowed to conduct a brief deposition tamty any uncertaint it has regarding
communications between Williamson and State Farm.
Because the court finds State Farm’s reasons to quash the subpoena unpersuasive,
it denies State Farm’s motion. However,y@ms deposition of Stte Farm may be no
longer than ten minutéaind must relate only to tteo matters indicated in the
deposition notice: (1) whether Williamson gave any statements to State Farm and, if so,
the substance of those statements; aphd/K2ther State Farm communicated with
Williamson regarding Smyth’s injuries, hdglmedical bills, or condition. See State
Farm’s Mot. Ex. E. These limited inquiries do not subject State Farm to undue burden.
B. Williamson’s Motion to Quash
Williamson moves to quash the subpoena served on Martin, arguing that the
communications between Martin and Williamsoe (1) privileged and (2) irrelevant.

The court considers each of these contentions in turn.

1 Just to be clear, “ten minutes” means ten minutes.
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1. Privilege

Williamson first argues that the subpoesm@uld be quashed because the material
sought is privileged. In general, a yaasserting a privilege has the burden of
establishing the existence of the privilégd5 Am. Jur. 2d Proof of Facts 2d § 9 (1986).

Williamson first cites S.C. Code Ann. 8§ 44-22-90, which provides that
“[clommunications between patients and nag¢iiealth professionals including general
physicians, psychiatrists, psychglsts, psychotherapists, nurssscial workers, or other
staff members employed in a patient theragagiacity . . . are considered privileged” and
that a patient may refuse to disclose th&drmation except “in a civil proceeding in
which the patient introduces his mental conditissran element of his claim or defense.”
However, that provision is related to thghis of mental health patients treated by the
State Department of Mentdlealth. See S.C. Code Arfh44-22-10 (defining “patient”
as “an individual undergoing treatment in ttepartment” and “department” as the State
Department of Mental Health). Therefore, the cited statute does not protect the materials
sought.

Williamson also argues that South Carolina has a public policy to maintain the
confidentiality of physician-patnt relationships, such thasdiosure of one’s records of
treatment should be made only where the dsistifficiently satisfied that the material
has been placed at issue by ayja claim or defense. Def.®lot. 2. However, the case

cited for this proposition, McCormiock England, 949 S.E.2d 431 (S.C. Ct. App. 1997),

recognized a cause of action for the “commantiart of breach o physician’s duty of

% Because this is a civil case in which the claims are governed by South Carolina
law, South Carolina law also governs Williamson'’s assertion of privilege. See Fed. R.
Evid. 501; Hottle v. Beech Aircra@orp., 47 F.3d 106, 107 n.1 (4th Cir. 1995).
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confidentiality.” 1d. at 439.It held that the duty of thehysician not to disclose is not
absolute and “must give way when disclosigreompelled by law or is in the best
interest of the patiertr others.” _Id. As the couriplained, “[tlhe terrs ‘privilege’ and
‘confidences’ are not synonymquand a professional’s duty maintain his client’s
confidences is independent of the issue tvaehe can be legally compelled to reveal
some or all of those confidences, that isethler those communications are privileged.”
Id. at 434 (quotation marks and citation omitteWith regard to the existence of a

physician-patient privilege, McCormick expligitstates that “South Carolina . . . does

not recognize the physician-patigmivilege.” 1d. (citing_Peagler v. Atl. Coast Line R.R.

Co., 101 S.E.2d 821 (1958)).

Because South Carolina does retagnize a physician-patient privilege,
privilege does not provide a proper rationale for the court to grant Williamson’s motion
to quash.

2. Relevance

Williamson next argues that the subpaeshould be quashed because it seeks
material that irrelevant. Williamson’s arguntgabout relevance rely in large part on
S.C. Code Ann. § 44-22-90, discussed aboiéliamson argues that she has not
introduced her medical condition as an elenodiiter claim or defense, and therefore
Martin’s records are not subjeo one of the exceptionsdluded in S.C. Code Ann. §

44-22-90 and are therefore irrelevant. Def.’'s Mot. 4-5.

% Even if South Carolina did recogniz@lysician-patient privilege, it is not clear
that it would apply to Williamson’s communicaitis with Martin, since Martin is a nurse
practitioner and nad physician.



Because S.C. Code Ann. § 44-22-90 is not applicable here, Williamson’s
relevance arguments based on it fail. Morepae noted by Smyth, Martin’s records
could contain evidence relevant to this caSest, Williamson’s mental condition is at
issue here because the complaint allegesstiteticted recklessly, Mully, and wantonly
in causing Smyth’s injuries. See ConfpBB2. Additionally, Williamson’s phone records
indicate that she sent and received te&tsages from Martin before and after the
collision and had three telephone calls with Meafter the collision. Pl.’s Resp. Ex. A.
The court is satisfied that the subpoena seoretlartin is reasonayplcalculated to lead
to the discovery of admissible evidence and therefore denies Williamson’s motion to
guash.

IV. CONCLUSION

Based on the foregoing, the cODENIES State Farm’s motion to quash, but
limits the deposition of a Stakarm representative to temnutes and the two topics
discussed above, alENIES Williamson’s motion to quash.

AND IT IS SO ORDERED.

DAVID C. NORTON
UNITED STATES DISTRICT JUDGE

May 12, 2014
Charleston, South Carolina
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