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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
CHARLESTON DIVISION

James Regan, Jesse Faircloth, )
Michael Pack, Thomas Haffey, )
Jacob Stafford, and Kyle Watkins, )
Each on Behalf of Himself and Allt®ers )
Similarly Situated, )
)
Plaintiff, ) C.A. No.: 2:13ev-3046PMD
)
V. ) ORDER
)
City of Charleston, South Carolina, )
)
Defendant. )

)

This matter is bfore the Court on Defendant City of Charleston, South Catslina
(“Defendant” or the City’) Motion for Partial Summary Judgment (ECF No. 126)dtion”).
For the reasons set forth herein, the Court deh&€ity s Motion.

BACKGROUND

Plaintiffs James Regan, Jesse Faircloth, Michael Pack, Thomas Haffey, Jacob Stafford,
and Kyle Watkins “(Plaintiffs’), current or former employees of the C#yFire Department
(“Department), commenced this action on November 7, 2013, on behalf of themselves and
others sinarly situated, seeking unpaid overtime compensation pursuant to the collectre acti
provision of the Fair Labor Standards AGELSA”), 29 U.S.C. 816(b). More specifically, the
abovenamed Plaintiffs, as well as those who have subsequently giviee ndtheir consent to
join this action, are current dormer firefighters who were paid by the City pursuant to the

fluctuating workweeK*FWW’) method.

1. For purposes of this Order, the Court refers toualformed fire protection and suppression memlzerd
employees oftte Department agréfighters without regard to rank.
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Plaintiffs Complaint primarily alleges that the Citg pay plar—in particular its
incentivepay (“IP”) provision—failed to comply withthe statutory and regulatory requirements
pertaining to the FWW methodPlaintiffs Complaint also asserts claims reldto the method
by which the City previously compensated firefighter recruit trainees. MoreBlantiffs
Complaint alleges that certain named Plaintiffs, as well as others similarly sitwatednot
properly compensated for training hours that they contend condtdatepensable time under
the FLSA. Finally, Plaintiffs claim that the Cig/alleged violations of the FLSA were willful
and knowing. Plaintiffs seek an award of unpaid overtime compensdimndated damages
an amount equal to the amount of unpaid overtime compensationneys’fees, costs, and
interest In response tohese allegations, the City admits that it utdizbe FWW method but
contends that its pay plamaslawful and in compliance with the FLSA and all applicahlkes
and regulations. Accordingly, the Cityas deniedhe asserted claims and any resultiapility.

OnFebruary 7, 2014, Plaintiffs moved for conditional certification of a proposed primary
class and several subclasseslldwing extensive briefing and a status conference, the Court
issued an Order granting in part and denying in part PlgintMotion for Conditional
Certificationon July 16, 2014.Although the Court declined to conditionally certify Plaintiffs
proposed subclasses, the Court did conditionally certify the following primary class:

All persons employeth a norexempt capacitypy the City of Charleston, South

Carolina at any time from November2Q10to the present who served, or trained

to serve, as a uniformed suppression member of the City of Charleston Fire

Departmentand who were paid pursuant to the Gitifluctuating Workweek pay

plan.

In conditionally certifying this matter as a collective actitime Courtauthorized Plaintiffs to

provide putative class members with notice of the opportunity tindptthis lawsuit. To date,

over 200firefightershave joined thigction.



On February 23, 2015, prior to the discovery deadline, the City filed the instant Motion,
seeking the entry of partial summary judgment in its favor based on certain a¥rmat
defense$. Plaintiffs filed a Response in Opposition to the Gitylotion on March 16, 2015.

The City filed a Reply on March 24, 2015, and Plaintiffs filed a-Feply on April 8, 2015.
Following additional discovery the City filed a Supplemental Memorandum of Law in support
of the instant Motion on June 19, 2015, dPldintiffs responded in like manner on June 30,
2015. Accordingly, this matter is now ripe for consideratfon.

STANDARD OF REVIEW

To grant a motion for summary judgment, a court must find ‘ttiegre is no genuine
dispute as to any material factFed.R. Civ. P. 56(a). The judge is not to weigh the evidence
but rather must determine if there is a genuine issue for #iatlerson v. Liberty Lobby, Inc.

477 U.S. 242, 249 (1986). All evidence should be viewed in the light most favorable to the
nonmovig party. Perini Corp. v. Perini Constr., Inc915 F.2d 121, 124 (4th Cir. 1990)[l]t

is ultimately the nonmovarg burden to persuade [the court] that there is indeed a dispute of
material fact. It must provide more than a scintilla of evideramed not merely conclusory
allegations or speculatieaupon which a jury could properly find in its favor.CoreTel Va.,

LLC v. Verizon Va., LLC752 F.3d 364, 370 (4th Cir. 2014) (citations omitted) (ciihgmpson

v. Potomac Elec. Power C&12 F.3d 645, 649 (4th Cir. 2002))[W]here the record taken as a

whole could not lead a rational trier of fact to find for the -nmwving party, disposition by

2. Inits Motion, and more directly in the accompanying Motion to Stay, the Cityedgmstech temporary stay
of all discovery and other outstanding deadlines pending resolution of thatiMotion. The Court denied the
City’s Motion to Stay on March 31, 2015.

3. On May 14, 2015, the Parties filed a JointtMp to Amend Scheduling OrdeSpecifically, the Partiesought

to reopen discovery and amend the remaining deadlines accordi®glyMay 15, 2015, the Court entered the
Second Amended Scheduling Order. Given the reopening of discove@ouhtallowed the Parties to supplement
the record

4. More recently, the City filed a Motion for Summary Judgimaddressing the merits of Plaingiffclaims, as
well as a Motion to Decertify or Narrow the Class. Plaistifor their part, have also filed a Motion for Summary
Judgment on the merits.



summary judgment is appropridteTeamsters Joint Council No. 83 v. Centra, JréA7 F.2d
115, 119 (4th Cir. 1991). Summary judgment is ‘reotisfavored procedural short¢ubut an
important mechanism for weeding ottlaims and defenses [that] have no factual Dasis.
Celotex Corp. v. Catretd77 U.S. 317, 327 (1986).

DISCUSSION

By way of the instant Motion and accompanying Memorandum in Support, the City
requestghat the Court gramtartialsummaryjudgment in its favof based solely on affirmative
defenses ple[aded] pumt to 29 U.S.C. 8859 and 260 and the applicable limitations petiod.
(Def.’s Mot for Partial Summ. .J1) Although Plaintiffs have not identified any material facts in
dispute® they vehemently oppose the present Motiofthe Court will address the City
argumentseriatin however, before doing sbptha thorough explanatioof the FWW method
and a more detailed examination of the City’s pay plamequired.

l. The FLSA and theFWW Method
A. TheFLSA

The FLSA"is a remedial statute designed ¢éiminate. . .substandard labor conditions
in the United State’s. Gaxiola v. Wlliams Seafood of Arapahoe, In@.76 F. Supp. 2d 117, 124
(E.D.N.C. 2011) (quotingowell v. U.S. Cartridge Cp339 U.S. 497, 510 (1950)).The FLSA
is best understood as thainimum wage/maximum hour laW. Trejo v. RymarmHosp Props.,
Inc., No. 141485, 2015 WL 4548259, at *2 (4th Cir. July 29, 20{d)otingMonahan vCty. of
Chesterfield95 F.3d 1263, 1266 (4th Cit996)). ‘In enacting the FLSA, Congresgended to

protect all covered workers from substandard wages and oppressive workirsg” holak.

5. Because Plaintiffs do not dispute the City’s recitatiorthef facts, the relevant undisputedtfaare set forth
below as they correspond to the Court’'s analySiseLocal Civ. Rule 7.05(A)(4) (D.S.C.) (“A memorandwhall
contain. . .[w]here [it] opposes a motion for summary judgment, a concise statementrofitbgal facts in dispute
with reference to the location in tmecord.”).



(quoting Barrentine v.Ark.—BestFreight Sys., In¢.450 U.S. 728, 7391981)). Consequently
the FLSAs substantive sectiorfsarrowly focus[] on minimum wageates and maximum
working hours, id. (quotingMonahan 95 F.3d at 126 requiringthe payment of a minimum
wage andproviding specific limits on the maximum hours an employee may work without
receiving therequisite overtime compensatiosge id. (citing 29 U.S.C. § 206(a), 207(a)).
Following the Supreme Coust decision inGarcia v. &n Antonio Metropolitan Transit
Authority, 469 U.S. 528 (1985}these requirementlso apply to stategovernments and their
municipal subdivisions SeeWest v. Anne Arundel Ctyl37 F.3d 752, 760 (4th Cir. 1998)
(citing Garcia, 469 U.S. 528 Monahan 95 F.3d at 1267 (same).

The FLSA“generally requires employers to compensate emplagtette overtime rate
for all work performed over 40 hours per wéekkoy v. Cty. of Lexingtori4l F.3d 533, 538
(4th Cir. 1998) see alsd~lood v. New Haneer Qy., 125 F.3d 249, 25Mth Cir. 1997)(“As a
general rule, the FLSA provides that an employer may not employ an employee for a&alorkw
longer than forty hours unless it pays its employee one andhalhéimes the employég
‘regular ratefor all hours in excess of fort}). The general rule is that an employer must pay
employees overtime usirthe ‘time-and-ahalf method for work performed inexcess of forty
hours per week. 29 U.S.C.287(a)(1) {[N]Jo employer shall employ any of his
employees . .for a workweek longer than forty hours unless such employee receives
compensation for his employment in excess of the hours above specified at a rate hahless t
one and ondalf times the regular rate at which he is empldy)eddowever Section7(k) of the
FLSA “provides a partial exemption for those public agencies employing peesayesged in
fire protection or law enforcement activitieby increasing the number of hours such employees

must work above the regular 4h@ur workweek before theyare entitled to overtime



compensation.” Roy, 141 F.3d at 537see alsoMonahan 95 F.3d at 1267“Recognizing the
unique nature of the work performed by police officers and firefighters, Congress pravided
partial exemption to the FLSA overtime requements for public agency employergciting 29
U.S.C. §8207(k))). As to the formercategory “a public employer need not compensate
firefighters at the overtime rate until they have worked an aggregate of 212 hoaigseiood of

28 consecutive days (58urs per week). Roy, 141 F.3d at 538 Accordingly, pursuant to 29
U.S.C. 8207(k) and the schedule outlined in the applicable implementing regulation, a public
employers duty to compensateefightersat the requisite overtime rate is not triggevedil the
employee has worked fiftthree hours in a given workweelSee id.at 538-39; see also29
C.F.R. 8553.23@a), (c) (providing that for employees engaged in fire protection activities who
have a fourteexday work period “overtime compensation (ipremium pay or compensatory
time) is required for all hours worked in exces§l06]").

Although the FLSA provides different methotty which employers may calculate
compensation to ensure that they pay their employeesanner that complies with th&.SA’s
minimum wage and overtime provisions, coveredplyees are entitled to receive overtime
compensation whether they are paid on an hourly basis or are paid a @9 C.F.R.
88778.110, 778.113. As noted above, the FLSA generadjyiresovertime compensatiohat a
rate not less than one and dmadf times heregular rateat which he is employed. 29 U.S.C.
§207(a)(1) (emphasis addedhhus, the “keystonedf § 207(a)(1) is théregular raté. Walling
V. YoungermatiReynolds Hardwood Co0325 U.S. 419, 424 (1945 “On that depends the
amount of overtime payments which are necessary to effectuate the statufmrgeg. The

proper determination of that rate is therefore of prime importaride.



Under the FLSA, an employeeregular rate isalculatedas anhourly rate. 29 C.F.R.
8 778.109seealsoUrnikis-Negro v. Am. Family Prop. Sery616 F.3d 665, 673 (7th Cir. 2010)
(“For purposes of the overtime calculation, an emplayesgular rate of pay is the amount of
compensation he receives per hbiciting 29 C.F.R. §78.109). However,the fact that the
regular rate is expressed as an hourly @des not mean that employers must pay their
employees by the hodo comply with the FLSAs mandates‘employeesnay, in practice, be
paid in a variety of other ways. Urnikis-Negrq 616 F.3dat 673. Thus, the method of
calculating an employée regular rate depends on the manmermwhich the employee is
compensated.

Logically, thisregular rate determinatiaoa quite simple for empigees paidstrictly on an
hourly basis-the regular rate is the employsdourly rate or wageSee29 C.F.R. §78.110.
“If the employer employs an employee on a weekly salasisba determines the employse
regular hourly rate of pay by dividing the weekly salary by the number of hours that it intends
the weekly salary to compensdte.Flood, 125 F.3dat 251 see 29 C.F.R. §78.113.
“Calculating overtime pay becomes more complicated, however, when an employ&kds pa
fixed weekly salary for hourthat fluctuate each weék. Wills v. RadioShack Corp981 F.
Supp. 2d 245, 254 (S.D.N.Y. 2013)For such employees, employers are permitted to use the
FWW method to comply with the FLS#&'overtime requiremerit.ld.; see29 C.F.R. § 778.114.

B. The FWW Method

For reasons detailed herein, it is necessapyduidea brief history of the FWW method.
The FWW method is derived from the Supreme Caurtlecision inOvernight Motor
TransportationCo. v. Missel 316 U.S. 5741942),decided four years aftéhe passage of the

FLSA. See generallfash v. Conn Appliances, In@ F. Supp. 2d 884, 893 & n.16 (E.D. Tex.



1997) (outlining, in greater detail, the origins of the FWW methodih Missel| the Court
addressed how to calculate overtime compensation under 29 U &L6(§ for employeewho
are paid a fixed weekly salary for all hours worked but who work irregular, fluctuating, or
variable hours.See Desmond v. PNGI Charles Town Gaming, L.1680 F.3d 351, 354 (4th
Cir. 2011)(discussingMisse). The Court concluded thdbr suchemployeesemployers could
calculate the employégregular rate under the FLSA by dividing the employdeed weekly
salary by the actual number of hours worked during Waakweek See Misssel316 U.S.at
580 (“No problem is presented in assimilating the computation of overtime for employees under
contract for a fixed weekly wage for regular contract hours which are the hotualworked, to
similar computations for employees on hourly rates. Where the employmerdctos for a
weekly wage with variable or fluctuating hours the same method of computation proleices
regular rate for each weék(footnote omitted) see also Wills981 F. Supp. 2d at 254The
Court held that employers could, under the FLSA, cateuan employés regular rate by
dividing a fixed weekly salary by fluctuating hours, and then use that rate as thefdrasi
calculating overtime pa).

In outlining what is now known as the FWW method, the Court noted dtatube He
FLSA requireshat an employes remuneratiofibe reduced by some methoficomputation to
hourly rates’ Misse| 316 U.S. at 579vhere aremployees hoursfluctuatefrom week to week,
the employee regular ratewill also vary each weekd. at 580. Neverthelessthe Court
explainedthat becauséthat rate is on an hourly basis, it is regular in the statutory sense
inasmuch as the rate per hour does not vary for the entire week, though week by week the regular
rate varies with the number of hours worKedd. Although recognizinghat using this method

necessarily meant thathe longer thgemployees] hours the less the rate and the pay per,hour



the Court stated thaft]his is not an argument. .against this method of determining the regular
rate of employmentor the week in questioh. Id. “[T]he lasting significance of th@Missel
decision is its approval under the FLSA of paying an employee a flat weellsy dar
fluctuating hours so long as a premium is also paid of at 1étigtper cent additional for the
hours actually worked over the statutory maximtmwills, 981 F. Supp. 2d at 254 (quoting
Missel 316 U.S. at 581).

In 1968, theUnited States Department of Lab6DQL”) promulgatedan nterpretative
rule, titled “[flixed salary for fluctuatig hours; 29 C.F.R. 8§/78.114, Which clarified how and
when employers could use thelf-time’ method discussed iMlisselto calculate overtime pdy
Wills, 981 F. Supp. 2d at 255ee alsdSnodgrass v. Bob Evans Farms, LIND. 2:12CV-768,
2015 WL 1246640, at *8 (S.D. Ohio Mar. 18, 2018¢scribing §78.114 as an interpretive
rule intended to codify the Supreme Cosirtlecision inMissel'). The rule defines the FWW
method and‘sets forth a complicated mathematical formula for calculatiegtione pg due

under the FLSA® Duprey v. Scotts Co. LLGB0 F. Supp. 3d 404, 409 (D. Md. 2014)The

6. Section 778.114 provides, in relevant pastfollows:
An employee employed on a salary basis may have hours of work which fluctuateeek

to week and the salary may be paid him pursuant to an understavitlings employer that he
will receive such fixed amount as straight time pay for wreatbours he is called upon to work in
a workweek, whether few or many. Where there is a clear mutdatstanding of the parties that
the fixed salary is compensatiqapart from overtime premiums) for the hours worked each
workweek, whatever their number, rather than for working 40 hoausome other fixed weekly
work period, such a salary arrangement is permitted by the Act if the amoure sélary is
sufficientto provide compensation to the employee at a rate not less than the applicable minimum
wage rate for every hour worked in those workweeks in which the numbeurs he works is
greatest, and if he receives extra compensation, in addition to such falaty overtime hours
worked at a rate not less than dradf his regular rate of pay. Since the salary in sudtuat®n
is intended to compensate the employee at straight time ratekdtever hours are worked in the
workweek, the regular rate tfie employee will vary from week to week and is determined by
dividing the number of hours worked in the workweek into the amount of the salabyain the
applicable hourly rate for the week. Payment for overtime howsedtalf such rate in addition
to the salary satisfies the overtime pay requirement because such hoerslieady been
compensated at the straight time regular rate, under the sakmgement.

29 C.F.R. &78.114a).



FWW halttime calculation undeMissel does not differ from the FW half-time calculation
under § 778.114Both. . .use the exact same formulaSnodgrass2015 WL 1246640, at *7.

As set forth in §78.114, he FWW methodauthorizes an employer to pay an employee a
preset, predeterminedeekly salary as straight time pay for whatever hours he is called upon to
work in a workweek, whether few or mahyprovided both thatthe fixed salary is sufficient to
compensate the employee for hours workatla rate not less than the applicable minimum
wag€ and thatthe employer pays the employee overtime compenséadiba rate not less than
onehalf of his regular rate of pdy.29 C.F.R. &78.114(a). Section 778.114 expressly states
that the employés regular ratéwill vary from week to week and is determined by dividing the
number of hours worked in the workweek into the amount of the salary to obtain theldeplica
hourly rate for the week. Id. According to the rule, paying the employee half50% of the
regular ate for all hours worked in excess of the applicable statutory maximum, as opposed t
150% under the timand-ahalf method,”satisfies the overtimpay requirement because such
hours have already been compensated at the straight time regular rate, under yhe salar
arrangement. Id.; seeFlood, 125 F.3d at 252“Gince the employer has already paid the
employee a regular rate of pay for afl the houws that the employee worked, including the
overtime hours, it only has to pay an additional-bal time pay premium for the overtime
hours.” (citing 29 C.F.R. &78.114(a);Monahan 95 F.3d at 12881)). “In other words,
because the fixed salary compates the employee fail thehours worked that weekwhether
more or less thafthe statutory maximura}-paying an additional 50% of tHeegular rate for
every hour above [the statutory maximumjcomplies with the FLSA requirement that

employers pay time-and-a-half for overtime houré/ills, 981 F. Supp. 2d at 255.

10



Although this amounts to a departure from tsiandardtime-and-ahalf overtime
premium, the Fourth Circuit has made clear that the FWW method is not an “excepttbe”
FLSA; instead, it meely represents “an alternative way for employers to calculate the regular
rate of pay for certain salaried employeeBlbod, 125 F.3d at 251. While the FWW method is
not apurestatutory construct, it is nevertheléssrecognized method of compensatimder the
FLSA.” Griffin v. Wake Cty.142 F.3d 712, 714 (4th Cir. 1998he FWW method offers
benefits for both employees and employers. As to the fofifire plan allowsemployees the
advantages of a base salary irrespective of the hours walteg with some overtime pay for
hours in excess of forty per weékld. Likewise, ‘{tjhe system enables the employerplace
workers on a variable schedule tailored to the nature of their work without incurring pwehibiti
overtime costs for weeks inhich the hours are the longestd.

On July 28, 2008, the DOL issued a notice of proposed rulemaking and request for
commentgegarding proposed revisioristo regulations issued under the FLSA &ne Portat
to—Portal Actof 1947, 29 U.S.C. 8851 et seq.(“2008 Noticé&). Updating Regulations Issued
Under the Fair Labor Standards A€B Fed.Reg 4365401 (proposed July 28, 2008)Although
the 2008 Noticedetaileda number of proposedhodifications or revisions tothe FLSAs
implementing regulationsonly the proposedevision to 8 778.114is relevant here In this
regard, the DOL announced tHdhe regulations governing the [FWW] method of computing
half-time overtime pay for salaried nonexempt employees who work variable or flugtuatin
hours fromweek to week are in need of clarification and updating to delete outmoded examples
and eliminate confusion over the effect of paying bonus supplements and premium pagment

affected employeés.Id. at43655-56.

11



In addition to providing the text of this proposed amendment 388114’ the 2008
Notice also includedraenlighteningthreeparagraph discussion of the DBLproposal. The
DOL began its discussion by summarizing the requirementgedturrent regulatiohand again
noting that “[tlhe promsed rule would. .clarify the [DOLSs] regulation at [§78.114]
addressing the [FWW] method of computing overtime compensation for salariedengie
employees. Id. at 43652. After discussinghe “current regulatiori,the 2008 Noticeobserved
that “[tlhe payment of additional bonus supplements and premium payments to employees
compensated under the [FWW] method has presented challenges to both employers and the
courts in applying the current regulatidndd. Accordingly, in view of theséchallenges; the
DOL offered the“proposed regulatioh,which “provide[d] that bona fide bonus or premium
payments do not invalidate the [FWW] method of compensation, but that such paymentts (as we
as‘overtime premiunmig must be included in the calculation oethegular rate unless they are
excluded by FLSA sections 7(e}43).” 1d.; see alsdNills, 981 F. Supp. 2d at 250 (explaining
that he proposed amendment o7 88.114 Wwould have stated that an emplo\eepayment of
bonuses to an employee did not preweetemployer from using the FWW method tocotdte
the employees overtim&). Lastly, & justification for the proposed revision, the DOL asserted
that its proposal was consistent witklisse| explained that‘[p]aying employees bonus or
premium payment$or certain activities such as working undesirable hours is a common and

beneficial practice for employeésnd predictedhat its“proposed clarification would eliminate

7. The 2008 Notice proposed adding the following sentence tertieof 29 C.F.R. §78.114(a)Payment of
overtime premiums and other bonus and-awertime premium payments will not invalidate the [FWW] method of
overtime payment, but such payments must be included in the calculation ofulze rate unless excluded under
section 7(e)(1) through (8) of the [FLSA]73 Fed. Reg. at 43670. Additionally, to explain the proposed oevigi
subsection (a), the DOL proposed amendifd8.114(b) to include an exampl® illustrate these principles where
an employepays an employee a nightshift differential in additio a fixed salary. Id. at 43662 see id.at 43670.

12



any disincentive for employers to pay additional bona fide bonus or premium paym@at
Fed. Reg. at 43662.

On April 5, 2011, after receiving comments in response to the 2008 Notice, the DOL
issued its final rule “@011 Final Rul®), which took effect on May 5, 2011. Updating
Regulations Issued Under the Fair Labor Standards Adte@6Reg18832-01(Apr. 5, 2011)
Although the 2011 Final Rule contained a number of new regulations, the DOL announced that
after considering the comments submitted in response to the 2008 Notice, it had dec¢rd#d aga
implementing the proposed revis® to § 778.114 andvould leave thesubstantivetext
unchanged. See Snodgrass 2015 WL 1246640, at *1l(summarizing how the DOL
“backtracked”) In explaining its decision not to adopt the proposed revisions outlined in the
2008 Notice, the DOlstated tht “[w]hile the Department continues to believe that the payment
of bonus and premium payments can be beneficial for employees in many other contexts, we
haveconcluded that unless such paymeans overtime premiums, they are incompatible with
the fluctuaing workweek method of computing overtime under section 778.118.Fed. Reg.
at 18850. Further explaining its departure from the promedaiut in the 2008 Notice, the DOL
noted that the previously proposede “would have been inconsistent witretrequirement of a
fixed salary payment set forth by the Supreme CoufMissel.” 1d. Additionally, the DOL
stated that, aftefcloser examination,it “is persuaded that the courts have not been unduly
challenged in applying the current regulatioratiitional bonus and premium paymehtsd.
Accordingly, the DOL decided ttrestore the current rufehaving concluded that would not

be appropriatéto expand the use of [the FWW] method of computing overtime pay beyond the

8. The 2011 Final Rule did make several sustantive’[e]ditiorial revision$ to §778.114, such as deleting
genderspecific referenceand updahg the examples to include wages above the minimum wage. 76 Fed. Reg. at
18850.

13



scope of the current galation.” Id.; see also Wills981 F. Supp. 2d at 258U mmarizing the
2011 Final Rule).
Il. The City’s Pay Plan

In 1996, the City was sued by some of its firefighters alleging improper use ofdpe sle
time provisions of 29 C.F.R. Part 556Frior Lawsuit”). In 1998, as a part of and in conjunction
with the settlement of the Prior Lawsuit, the City adopted a new pay plan using the FWW
method {1998 Pay Plah as set forth in 29 C.F.R.&8.114. The 1998 Pay Plan provided, in
relevant part, as follosv

B. Each employee shall be paidveeekly.

o 2. Salariedemployeewill be paid an amount, tweekly, equivalent

to the annual salary divided by 26 (regular pay). Regular pay shall be paid, per

pay period, regardless of the number of hours, or increments thereof, worked

during the applicable pay period. No deductions from regular pay shall be made

for part day or part tour of duty absences.

C. Employees eligible for overtime compensation pursuant to the [FLSA] and
applicable [DOL] Regulations shall be paid overtime as follows:

2. Salaried employees will be paid overtime for each hour, or
increment thereof, in excess of 106 pemieekly pay period. This overtime
premium shall be calculated by dividing the regular pay by the numbeuos, ho
or increments thereof, worked in the pay period, and by multiplying this figure by
5. In brweekly pay periods where overtime is due, the employee shall receive
his regular pay, plus the overtime premium calculated in accordance with th
previously described formula and in accordance with 29 C.F.R. Sec. 778.114.
(Def.’s Mot. for Partial Summ. J., Ex. C., Settlement Agreement, Ex. B., Personnel Pdicy 1
ECF No. 1264, at 89.) TheCity continuel to utilize the 1998 Pay Plan until January 2008,
when the City altered its compensation plan for reasons outlined herein.

On June 18, 2007, the City, its citizens, and the Department suffered an unspleakable
when nine firefighters losteir lives in a structarfire. In thewake of this tragedy, th€ity’s

mayor, Joseph P. Riley, Jr., commissioned a panel to review various Departmen¢piautic

14



policies and to offer suggestionggarding possible ways to improve the Department
operations. The resulting rep@roposedinter alia, increasing tb number of shifts, the number
of firefighters on certain shifts, or both; howevar, arder to implemensuch policies the
Department needed to significantly expand its workfor¢et, the Department had just lost nine
of its firefighters to the fire,awell as a number of others due to injuries eexliltingissues
such as pograumatic stress disorder. Given the delay associated with recruitingaamdgr
entry-level employees, the policy changes necessarily meant that existing firefigiueld be
required to work an unanticipated number of extra simftee interim.

According to the City, fing new shifts with current employeéwas further complicated
by the fact that the operatiaf gn FWW] planresults in a diminishing overtime premiumith
increased number of hours(Def.’s Mem. in Supp. Mot. foPartialSumm. J. 4.) Therefore, to
incentivize firefighters t@assumdhe additional workload, the City add#dte IP provision to its
1998 Pay Plan. In a December 11, 2007 memorandumeteCiief Rusty Thomas, Mayor
Riley summarized the IP provision as follows:

The [Dlepartmentwill now offer a special incentive pay for afiye
protection employee who worlextra unscheduleshifts. This incentive program

will offer additional incentivgpay that is over and above what our pay plan would

otherwise require. To participate in this incentive pay program during any

particular work period, an employee musave actuallyworked all of his
regularly scheduled shifts in that particular tweek work period. In other

words, anemployee cannot participate in the incentive progimamwvork periods

in which he takeannualleave, sick or other leavé he incentive pay for an extra
unscheduled shift will be:

Captain: $340.00
Engineer: $310.00
Assistant Engineer: $290.00
Fire Fighter: $270.00

In addition to the flat rate incentive fee outlined above, the employee will
also receive théhalf time' overtime that our current pay plan would ordinarily
pay for overtime hoursThe incentive py will also have the effect of increasing
the rate paid forall overtime (even regularly scheduled overtime) that the
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employee works in that particular work period because it will be added to the base

salary for purposes of overtime calculations.

Although this is not a conventionatime-and-a-half’overtime program,

the net result is that the affected employee will recewveaverage an amount

comparable to what he would have received under a time-and-a-half plan.

(Def.’s Mot. for PartialSumm. J., Ex. A, ECF No. 128 at 3-4.) Additionally, Mayor Riley
noted that while the IP provisidis considered temporary, there is no curtentl’ date set as of
yet.” (ld. at 4.) To further explain the change, Mayor Riley attached an exbdmtaininga
number of exampledesignedo illustrate how the IP program would work.

On December 12, 2007, Chief Thomas sent a memorandUAdl tBire Protection Shift
Employees”addressing the issue of the increased need for unscheduled overtime. In his
memorandum,Chief Thomas explained that the demand for unscheduled overtime should
decrease as additional firefighters are hired and trained but[imathe interim, the City has
announced an incentive program which will provide additional compensation to these fi
department employees who step in to fill these overtime riedtts at 2.) ChiefThomas also
attached a copy of Mayor Riley memorandum to his own, highlightinige accompanying
examples and explaining thgi]lthough we do not have a conventiontine-and-ahalf pay
program, the incentive pay plan works in tandem with our current pay plan to ppayidbat,
on average, is comparable to time and a’hdlfl.)

Shortly after the City introduced and implemented the IP provision, thésGityma
resources directpiKay Cross (Cros$) became aware of the DGL.2008 Notice. Cross states
in her affidavit that “[tlhe information in the publication confirmed for me that our prior

understanding of [8]78.114 was correct according to the DOL, and the City continued to rely

on that confirmation/interpretation until the DOL reversed itself in April 201Cross. Aff.q 1,
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Def.’s Mot. for Partial Summ. J., Ex. D, ECF No. 126at 2.) The City did not make any
changes to the IP provision at that time.

On May 4,2011, after learning of the DO4& 2011 Final Rule, Cross sent a memorandum
to Mayor Riley“outlin[ing] certain modifications to the CFD naxempt pay plan which are
necessary to comply with recent changes in federat I¢idef.’s Mot. for Patial Summ. J., K
E, ECF No. 1265, at 3.) In hememorandum, Cross explained the circumstances that led to the
“modifications”

On April 11, 2011, the [DOL] amended its regulatiae$ating to the
[FWW] pay method. Under these neegulationsand theAgency comments
accompanying them, employers utilizing the method are strictly prohibited from
paying any additional pay on top of the fixed base salary to emplogleshan
overtime pay. Although the law does not require than an employer using the
method pay more than a half time overtime premium, that is a minimum, and
there is no prohibition on paying a greater overtime premium. Fortunately, the
City’s IP program is limited to paying only when overtime is actually worked, so
that additional pay program can stay intact with only one minor modification as
discussed below. However, there are some relatively minor aspects of the pay
plan which must undergo certain changes as are explained below. The new DOL
rules become effective on May 5, 2011, so all of the changes set forth below will
be implemented during the first pay period beginning thereaftech begins on
May 14, 2011.

(Id. at 4 (footnote omitted).) In a footnote, Cross discussed the DOL'’s 2008 Notice:

The proposed version of these amended regulations came out in 2008.
Ironically, the initial proposed regulatioriglarified” that employers were not
prohibited from paying additional straight time pay so long as the base salary was
never reduced. As it happened, the DOL reversed itself and announced in the
final regulations that additional pay for regular hours is now prohibited.

(Id. at n.1.) With regard to the actual impact of the 2011 Final Rule on thesQiise of the IP
provision, Cross stated as follows:
As discussed albve, the bange in DOL position will have very little
effect on the Cit{s IP program beasse that program Balways been available
only as an overtime premium payCFD employees who worketextra shifts,

but did not work all of their regularly scheduled howese not eligible for and
did not receive any additional pay because they did not work overtifine.
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amended regulations confirm that the hadfe overtine provision is a minimum

only—additional overtime premiums are permitted by law and will continue.to b

As a single exception, that@ will modify how it calculates the IP flat rate on the

first IP shift worked duringan employees short work periodRather than simply

pay a full flat IP fee for that shift, the flat fee will be prorated so that ittyre

corresponds with the number of overtime hours actually worked in thavésk

period. In other words, if the employee has worked no o#tuglitional hours that

period dher than his normal 96, the first ten hours of the extra shiff are

technicallynon-overtime hours. In contrast, the remaining 14 houwase actual

overtime hours.Thus, going forwardanemployedn that situation would be paid

a prorated flat fee based on the actual number of overtime hours workesl.

change will make the calation of IP more uniform (since that is how it is

currently calculated in a long work period) and will protect the legal integrity of

our pay plan.
(Id. at 5-6.) ThenChief Thomas Carr subsequently emailed a copy of Grasemorandum to
all firefighters The changes to the IP provision outlined by Cross took effect on May 14, 2011.

The City contends thainceit implementedthe modificationsoutlined in the May 4,
2011 memorandum, itSWW-based pay plan and IP provisibremained unchanged until its
cessation on February 28, 2Q14 (Def’s Mem. in Supp. Mot. foPartial Summ. J. 7.) On
February 28, 2014, the City transitioned to an hourly pay plan that utilizes the stan@saddim
a-half method of calculating overtime compensation. According t€itye its implementation
of an hourly pay plan was unrelated to the filing of this lawsuit.
[1I. Analysis

The Portalto—Portal Act includes certairaffirmative defenses foemployersthat may
apply even if the employer is found to be in violation of Be&SA. MartinezHernandez v.
Butterball, LLG No. 5:072CV-174H 2, 2011 WL 4591073, at *2 (E.D.N.C. Sept. 30, 2011);
Gaxiola 776 F. Supp. 2dt 127;De LunaGuerrero v. N.C. Groweés Ass$n., Inc, 370 F. Supp.
2d 386, 39 (E.D.N.C.2005). The Cityrelies on two suchdefenses in its MotionThe firstof
these, and the primary focus of the City’s Motimn¢odified at 29 U.S.C. 859(a) and shields

employers from liability under the FLSA if the employer pleads and proves tltaed @ good
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faith reliance upon a written administrative regulation, order, ruling, approval, or inteiamnetati
of the [DOL], or an administrative practice or enforcement policy of DOLMartinez
Hernandez 2011 WL 4591073, at *2.In the alternative, the Citgssertsa secod defense,
codified at 29 U.S.C. 860, that gives the court discretion to limit or deny liquidated damages
where the employer is found to have acted in good faith and had reasonable grounds to believe
his act or omission did not violate the FLSA.Id. a *3. Additionally, the City requests
summary judgment on the issue of the applicable statute of limitationgjragseat Plaintiffs
have failed to demonstrate that any violations of the FLSA were willful as rddqoinmaintain
the threeyear limitatons period.Having carefully considered the Parties’ argumethies Court
finds that, based on this limited record, the City has not carried its heavy burden of
demonstrating that it is entitled to th&289a) defense. As to the City alternative arguamts
regarding liquidated damages and the tiyem statute of limitationghe Court concludes that
resolution of these issues at this time would be premature with the Citylgyiabll an open
guestion.
A. Section 259(a)
The City first seeks to e on the defense set forth in Section 10 of the RdgaPortal
Act, codified as amended at 29 U.S.C. § 259(a). As stated by the Fourth Circuit:
Under 8259, an employer is excused from failure to comply with the
requirements of th¢FLSA] “if he pleadsand proves that the act or omission
complained of was in good faith in conformity with and in reliance on any written
administrative regulation, order, ruling, approval, or interpretation, of thg¢Wa
and Hour Division of the Department of Labor], or administrative practice or

enforcement policy of such agency with respect to the class of employers to
which he belonged.”

Dole v. Odd Fellows Home Endowment,B3l2 F.2d 689, 6986 (4th Cir. 1990) (alteration in
original) (quoting 29 U.S.C. 859(a)). Accordingly, ‘ftjo avail itself of this defense, an

employer must prove (1) that it actually relied upon an administrative regulatdsy, auling,
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approval, interpretation, enforcement policy or practéethe [DOL]; (2) that it acted in
conformity with the regulation, order, ruling, approval, interpretation, enforcement policy or
practice; and (3) that it acted in good faith in doing’ sdartinezHernandez 2011 WL
4591073, at *3see alsoHenchy v. City of Absecpi48 F. Supp. 2d 435, 442 (D.N.J. 2001)
(“To assert a good faith defense under these sections, an employer bears the burden of proving:
‘(1) good faith reliance and (2) conformity with the writing relied upofquoting EEOC v.
Balt. & Ohio R.R. C0,.557 F.Supp. 1112, 1122 (IMd. 1983)). If the employesatisfies these
requirementsthen Section 10affords a complete deferis® liability for violation of the FLSA.
Clifton D. Mayhew, Inc. v. Wirfz413 F.2d 658, 660 (4th Cir. 1969Féction 10. . .affords a
complete defense ifraemployer provesthat the act or omission complained of was in good
faith conformity with and in reliarec on any written administrative .interpretation of the
Wage and Hour Administrator(footnote omitted)).

The employer bears the burden of destmating that it is entitled to theZ9(a) defense.
De LunaGuerrerq 370 F. Supp. 2d at 391For the defense of good faith, tHefendants bear
the burden of prodf); see also29 C.F.R. §90.13 {The relief from liability or punishment
provided by sections 9 and 10 of the Portal Act is limited by the statute to employers who both
plead and prove all the requirements of the defefijsl. id. at n.93 {The requirements of the
statute as to pleading and proof emphasize the continuing recognition by Congress of the
remedial nature of the Fair Labor Standards Act and of the need for safeguardingtelogon
which Congress intended it to afford employ&es.“ This burden is a heavy one, especially
because if proven, this defense acts as a bar frdlseeding, absolving defendant from liability
and penalties for past violatiohsDe LunaGuerrerq 370 F. Supp. 2d at 394eealsoBlotzer v.

L-3 Commitns Corp, No. CV-11-274TUC-JGZ, 2012 WL 6086931, at *15 (D. Ariz. Dec. 6,
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2012) (“Section 10 of th Portatto—Portal Act places a high burden of proof on the empltyer.
“The purpose of the good faith reliance defense is to protect employersnwbeoently and to
their detriment follow the law as interpreted by a government agency, without tiaticéhe
agencys interpretation was invalid or in errér.MartinezHernandez2011 WL 4591073, at *2
(quotingHultgren v. Cty of Lancaster913 F.2d 498, 507 (8th Cir. 1990)* It is not intended
that this defense shall apply where an employerkinagvledge of conflicting rules and chose to
act in accordance with the one most favorable to™hird. (quoting93 Cong. Rec. 4390 (1947)
(statement of Rep. Walfgr

i. Reliance

The Court will first address whether the City actually relied upon a D&juldion,
order, ruling, approval, interpretation, enforcement policy, or practice. To sdtisfyprong,
“[t]he employer must prove actual reliance on a specific administrative rulingipretation.
Blotzer, 2012 WL 6086931, at *15ee29 C.F.R. §90.16(a) (In addition to acting (or omitting
to act) in good faith and in conformity with an administrative regulation, order, ruppgo\al,
interpretation, enforcement policy or practice, the employer must also provietratually
relied upon it). Moreover, the particular administrative ruling or interpretation actually relied
upon ‘must provide a clear answer to the particular situation in order for the emmawgty on
it.” Blotzer, 2012 WL 6086931, at *15.

Here, the City asserts thain establishing an IP overtime program, it relied upon 29
C.F.R. 8778.114, initially as it existed in late 2007, and subsequently upon the DOL published
clarification of its interpretation of theegulation in July 2008. (Def.'s Mem.in Supp. Mot. for
Partal Summ. J11-12.) With respect to the changes made to the IP provision in May 2011, the

City asserts that it relied on tiOL’s 2011 Final Rule. The City also generatlyntendghat it
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relied upon “the full ‘778 series. . .including 29 C.F.R. 8§78.310 and .311 for its
determination in or around December 2007 that the IP overtime pay was required tocbtoadde
the [FWW] salary in order to compute the regular faféd. at 12.)

As an initial matter, the Court is not persuaded by the’ €iygunent that it actually
relied upon the DOIs 2008 Notice. First, the 2008 Notice was issued after the City had
announced and implemented the IP program. Thus, to the thee@ityattemptdo rely on the
pronouncement as post hocjustification for the2007 changes to its 1998 Pay Plan, this
argument is unavailing.SeePerez v. Mortg Bankers Asa, 135 S. Ct. 1199, 1209 (2015)
(describing 29 U.S.C. 859a) as an example of asafeharbor provision[] that shelter[s]
regulated entities from liability wdn they act in conformance witprevious agency
interpretation’s (emphasis added)). Althougtross asserthatthe 2008 Noticé confirmed for
[her] that[the City s] prior understanding of [8]78.114 was correct according to the DOL, and
the City contimed to rely on that confirmation/interpretation until the IDf@versed itself in
April 2011, (Cross. Aff. {1, Mot. for Partial Summ. J., Ex..Dthis alone is insufficient.See
29 C.F.R. 8§790.17 (An employer does not have a defense under these two sections unless the
regulation, order, ruling, approval, or interpretation, upon which he relies, is it afiec
operation at the time of his reliante. Secondthe City repeatedly highlights the 2008 Notge
use of the wordclarification” as support for its argument that the pronouncement confirmed the
City’s understanding that its IP provision was in compliance with § 778.114. Although the Court
readily acknowledges that the DBLword choice was confusing, particularly in light of the
2011 Final Rie, the 2008 Notice nevertheless made clear that it was, at bottom, a prapbsal.
Powell v. Dallas Morning News L.P776 F. Supp. 2d 240, 263 (N.D. Tex. 20{Blaintiffs

reliance on the proposed regulationis misplaced because as ‘aotice of proposed
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rulemaking,’it carries no legal weight or authority. .Proposed regulations are entitled to no
deference until they are final(citing In re AppleTree Mkt., Inc19 F.3d 969, 973 (5th Cir.
1994))),aff d sub nomPowell v. Dallas Morning Na&s, LB, 486 F.App’x 469 (5th Cir. 2012)
Ehreth v. Capital One Servs., Iné&No. CO80258RSL, 2008 WL 3891270, at *1 (W.D. Wash.
Aug. 19, 2008) (Plaintiff's reliance on a proposed regulation not yet in force is untenpble.”
Notwithstanding the foregoindecause §78.114 itself qualifies as dnnterpretatioii
for purposes of the 859(a) defense, the Court whkiefly address whether the City actually
relied upon this DOL interpretive bulletin. See 29 C.F.R. 8§90.17c) (‘The term
‘interpretation. . . includds] bulletins, releases, and other statements issued by an agency which
indicate its interpretation of the provisions of a statu(@otnote omitted));cf. Martinez v.
Hilton Hotels Corp, 930 F. Supp. 2d 508, 529 (S.D.N.Y. 20(38ecause §78.114 was issued
by the [DOL] as aninterpretive bulletin however, rather than pursuant to formal notice and
comment rulemaking procedures, some courts have declined to afford it defe(engghasis
added). On this point, te record is replete withvelence that the City consulted, considered,
and actually relied upon &78.114 in designing its 1998 Pay Plan,formulating the IP
provision, and in implementing the subsequent modifications. Indeed, the Gitjous internal
memoranda discussing amcplaining the 1998 Pay Plaand thesubsequent modifications
thereto, repeatedly referen8& 78114 and quote or otherwise incorporate the relevant language
from the interpretive ruleln fact, Crosss May 4, 2011 memorandum to Mayor Ri#ewhich
Chief Thomas forwarded to all of the Departmisrirefighters—was accompanied byapy of
the 2011 Final Rule. Accordingly, the Court will proceed to consider whether the City has
sufficiently demonstrated that it acted in conformity with78.114 for purpses of invoking and

establishing thgood faith defense under § 259(a).
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ii. Conformity

To establish a valid defense unde259(a), the City also must establish that it conformed
with the dictates of §78.114. The Fourth Circuit has repeatedigutlined the conditions for
using the [FWW] plan’set forth in §778.114:

The language of section 778.114 suggests that an employer must meet the

following requirements before it can pay an employee pursuant to the fluctuating

workweek method: 1) the employseéhous must fluctuate from week to week; 2)

the employee must receive a fixed weekly salary that remains the same regardless

of the number of hours that the employee works during the week; 3) the fixed

amount must be sufficient to provide compensation at @laegate not less than

the legal minimum wage; 4) the employer and the employee must have a clear,

mutual understanding that the employer will pay the employee the fixed weekly

salary regardless of the hours worked; and 5) the employee must receiye a fift

percent overtime premium in addition to the fixed weekly salary for all hours that

the employee works in excess of forty during that week.
Griffin, 142 F.3d a#15 (quotingFlood, 125 F.3d at 22). In the Fourth Circuit,ne employer
bears the burdenfa@emonstrating compliance with 7&8.1145 requirements.Monahan 95
F.3d at1275 n.12 see O'Brien v. Town of Agawar@50 F.3d 279, 288 n.17 gt1Cir. 2003).
Thus, the City bears the burden to demonsttateits pay plan complied with 778.114 botlas
it relates to the merits of Plaintiffs’ claims and to establish actual conformity wit8.814 for
purposes of the 859(a) defense.

The Court has carefully considered the Parties’ positions and the relevant lagatiast
and concludes that, under the unique circumstances of this case, the “conformityit @ethe
§259(a) analysis is too intertwined with the merits to be adequately addresges sthge.
Although the City expressly states that its Motiaa not based on the merits ofaitiffs’
claims” (Def.’s Mot. for PartialSumm. J. 1.), the question of whether the City conformed with

the requirements & 778.114 necessitatastechnical assessment of the City’s pay plan coupled

with an indepth evaluation of the evidenc&Vhile this question may be addressed along with
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the merits of Plaintiffsclaims, the record associated with the instant Motion is not sufficiently
developed to allow the Court to squarely confront this is¢8eeDef.’s Mem. in Supp. Mot. for
PartialSumm. J. 18 n.42.).

For instancegritical questions such ashether the City’s IP provision was properly
classified as solely an “overtime premigimaither pre or post2011, cannot be answered at this
juncture? SeeDooley v. Liberty Mut. Ins. Co369 F. Supp. 2d 81, 85 (D. Mass. 20@®e also
29 C.F.R. §/78.310(“A premium in the form of a lump sum which is paid for work performed
during overtime hoursvithout regard to the number of overtime hours worteds not qualify
as an overtime premium even thougke amount of money may be equal to or greater than the
sumowed on a per hour basis.” (emphasis added)); 29 C.F/R8.811(“Flat rate is not an
overtime premium. The same reasoning applies where employees are paid a flat rate for a
special job perfaned during overtime hoursyithout regard to the time actually consumed in
performance (emphasis added)).Likewise, it is unclear whether the City’s IP provision
amounted to an houtsased bonusSeeBacon v. Eaton Aeroquip, LLGlo. 12CV-14103, 2014

WL 5090825, at4—-6 (E.D. Mich. Oct. 9, 2014) Therefore, by way of the present Motion, the

9. In explaining the IP provision in 200the City providedinter alia, the following example:
Firefighter Smith has 96 regularly scheduled hours in a [sic] the sartieufar work period.
He volunteers to work an extra unscheduled shift. His normalweek salary is $1555.00. In
addition to his salary, he also will receive $270.00 in incentive paytherextra shift he
volunteered to take. This is added to his salary for a total of $1825.00 in baskigayfer this
particular work period, is considered his straight tirag for all hours worked. In this particular
work period, he will have worked 120 hours. That means he sizgight time rate of $15.21 this
work period. In addition to his straight time, he must aésive an additional half time ($7.61)
for all hours over 106. Thus, he will also be paid $106.54 ($7.61 x 14). His total pay for this
work period will now be $1931.54.
As you can see, the irease in Smith’s earnings for working the single addiicshift is
more than simply the $270.00 he received as base incentive pay because it aso\adfénte
pay:
$1931.54 ... (total pay with extra shift)
minus $1555.50.....(amount of pay withat extra shift)
$ 376.54 (Increase in &pay due to additional shift)
(Def.’s Mot. for Partial Summ. J., Ex. &t 6.) As described, it does not appear that the entire IP premium would
have constituted an “overtime premiuim’this scenario.
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City has not carried its significant burden of establishing actual conformity 8vif8.114.
Because the City has not establislaetual conformity withthe reqirements of §78.114, the
Court need not reach the question of the 'Gitgood faith at this juncture.Bollinger v.
Residential Capital, LLC863 F. Supp. 2d 1041, 1050 (W.D. Wash. 2q#@2glining to consider
the parties arguments regardinghe “other 8§ 259 elements where the defendant did not
establish 59s conformity element as a matter of lawfccordingly, the Court concludes that
at this time the City has not carried ‘iteeavy burdehof demonstratingas a matter of lavithat
it is entitledto the"complete defenseo liability afforded by 59(a). De LunaGuerrerg 370
F. Supp. 2d at 391.
B. Section 260 and the Statute of Limitations

Finally, the Court will briefly address the City’s alternative arguments in support of the
instant Moton. As noted above, the City arguén the alternative, that the entry of partial
summary judgment in its favas warranted on the issues of liquidated damages and the
applicable statute of limitations. However, because the City’s liability is stdppan question,
the Court declines to reach and decide the City’s alternative argumentsl telats §260
affirmative defense and théreeyear statute of limitations® SeeLonglois v. Stratasys, Inc.
No. 13CV-3345 JINE/SER, 2015 WL 774141, at *21 (D. Minn. Feb. 24, 2q18jith
[defendant’s]liability still an open questin . . .consideration of two of those issuerelating to
the statute of limitations and liquidated damagesust be deferred); see alsoKelley v.

TaxPrepl, Inc. No. 5:13CV-451-0C-22PRL, 2015 WL 4488401, at *3 (M.D. Fla. July 22,

10. While it remains to be seen whether the City in fact compligll the FLSA the Courtneverthelessotes that
despite bearing the burden of prowith regard to willfulnessDesmond 630 F.3d at 358Plaintiffs have put
forward little more than vaguallegations and conclusory assertions in support of aykerestatute of limitations.
Again, although the Court need not reach this issue absaternihation of liability,seeid., the currentrecord is
noticeably devoid of any evidenseiggestinghat the City willfully violated the FLSA. Quite to the comyrathe
evidencerevealswhat appears to have beamliligent effort by the City to craft a creative solutionhie &ftermath
of a tragedy and in response to an unfortunate and unanticgeteficircumstancesithin the Department
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2015) (“[T] he court cannot make a determination on the issue of willfulness until itsis fir
determined that a violation of the FLSA actually occuffedd. (“Again, because no FLSA
violation has been established (or otherwise conceded), consideration of the isguielatet
damages, and thus the associated affirmative sefefgood faith, is premature.’$witzer v.
Wachovia Corp.No. CIV.A. H11-1604, 2012 WL 3685978, at *5 (S.D. Tex. Aug. 24120
(“Absent a violation of the FLSA, there can be no willful violationCusumano v. Maquipan
Int’l, Inc., 390 F. Supp. 2d 1216, 1223 (M.D. Fla. 200%) the absence of a determination of
an FLSA violation, consideration of the issue of liquidated atggs, and thus the associated
affirmative defense of good faith, is premna.”). Accordingly, the Court concludes that
resolution of the City’s alternative arguments at this juncture would be premature

CONCLUSION

For the foregoing reasons, it@GRDERED that the Citys Motionfor Partial Summary
Judgments DENIED.

AND IT IS SO ORDERED.

m%

PATRICK MICHAEL DUFryY
United States District Judge

, 2015
Charleston, South Carolina
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