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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
CHARLESTON DIVISION

Mother Doe, on behatif Jane Doe,

Plaintiff, C.A. No.: 2:13ev-3529PMD

V. ORDER

)
)
)
)
)
)
Berkeley County &hool District )
Berkeley County School Board; )
Berkeley Middle School; and )
Michael Wilkerson, Michelle Spina, )
Blake Culbertson, Dorothy Ard, )
Annette Addison, Shanae Brown, )
Anthony LeRoy Chester, and Jovita )
Smith, in their respectiveadividual )
capacities, )
)
)

Defendants

This matteris before theCourt ontwo motions for summary judgment: one filed by
Defendant Shanae Brown (ECF No.),6d4nd another filed jotly by the otherdefendants-
Berkeley County School DistrictBerkeley County School BoardBerkeley Middle School
Michad Wilkerson, Michelle SpinaBlake Culbertson, Dorothy Ard, Annette Addison, Aol
Chester, and Jovit&mith (ECF No.76). For thereasons statetierein,Brown’s motion is
granted, and the remaining defendants’ motion is granted in part and denied in part.

BACKGROUND

Jane Doe was born witWilliams Syndromea genetic disorderPeoplewith Williams
Syndrome tend to be extraordinardytgoing,havepoor understandings afppropriate levels of
physical contactith others(e.g, huggingnew acquaintancesistead of shakindgpand3, and
lack the abilityto make inferences about the intentions and behaviors of those with whom they

so fredy interact. Consequently, they tend to be at risk of exploitation and can require an
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elevated degree of supervisionJane hasbeen documented as possessing many of the
characteristics typicalf people with Williams Syndrome.

In 2012, Janebegan attendg Berkeley Middle Schoo(“School”) in the Berkeley
County School District (“District”) Due to hercondition Jane was entitled to receive special
education and other services from the School undemntheidualswith Disabilities Education
Act (“IDEA™), 20 U.S.C. 8140@:t seq. Upon enrollmentJane her Mother, and School officials
developed an individualized educatiomgram(“IEP”) for Jane pursuant to the IDEASee20
U.S.C. 81414(d). Janes IEP provided,inter alia, that Janewould spend thenajority of her
school days in a setfontained classroom with other special education studentsydudl be
allowed to attend certain classes, such as health and physical educatiomomalisabled
students. At the meeting to develop the IEP, Mothes assured that students at the School “are
always accompanied by an adult.” (2nd Am. Compl., Ex. B, Meeting Notes, ECF 12¢0.aB7
1.) In accordance with the IEBanewas placed in a special education class for students with
mild intellectual disabities, taught by Katherine Perry.

Perry’s was not the only special education claisthe School. For example, a Nlabor
taught a class ddutisticchildren. Three special education assistants worked iorBatlass:
Defendants Dorothy Ard, Annette Addison, and Shanae Brown. Ard and Addisondaafliste
the students in Talo's class. However, Brown was assigned to assist and supervise only one
particularimpairedstudent for the entire school day.

Defendant Jovit&mith worked as a special eduicat paraprofessional in Perry’s class.
Smith’s duties included assisting Jane and other students in the classroom atirlyethemn
around campus. For example, when it was timgémeto attend healtlandphysical education

class, Smith escorted heoin Perry’s classroom to the girls’ locker room. Smwbuld watch



Jane go into the locker roobut would not follow her into it. According to Smith, once Jane
entered the locker room, it became the health and physical education teaadpoissibilityto
superviséher.

Physical education classes at 8ohool are singlsex. Defendant Michelle Spina taught
the female students, and DefendaAtghony Chester and Blake Culbertson taught the male
students. Every two weeks, health and physical educelésses alternated time between the
School's gym and a classroom connected ;tgiits had physical educatioim the gym while
boyswere in the classroom learning healind vice versa. In additipapecial education classes
containing students of botexeswvould use the gymlongsidethe singe-sex physical education
classes For example, Tai’s class used the gym during seventh period, which was the same
period Janespent in Spina’s class. When Dab class used the gym, Addison and Ard
supervised their students, while Brown attended to her one assigned student.

At the beginning of the health and physical education period, Spina would meet her
students in the locker room. Spieapected hestudentsto report to the locker room at the
beginnng ofthe clasgeriodand then, in accordance with the rotating schedule discussed above,
proceedeither to the gym forphysical education or to theadjacentclassroom forhealth
instruction. Spina took attendance each dag according to her, she reped absences and
would also report students who she caught skipping class.

A video camerawas mounted in the gym. Foota@g@m the camera shows that on
several days in January and February of 2013, Jane did not report to the health classroem on day
when Spina was teaching health. Instelahestayed in the gym. In some of the footage, Jane
can be seen wandering around the gym with no adults present. Other footage shows Jane in the

gym while Chester and Culbertson were conducting the boys’ phgsicahtion class and while



Tabor’s students were present with Addison, Ard, and Brown. Spina noted Jane’s absences on
some of those days. On others, however, Spina marked Jane as present even though Jane was in
the gym In addition, Spina never requirddne to make up any missed assignments and, in fact,
gave her a grade of 100% in health.

Spina was aware that Jane was a sp@aads student but did not specifically know that
Jane hd Williams Syndrome. Spina does not recall being advisedldragspecifically needed
constantadult supervision, an8pina did not feel it was necessary that lsbep an eye odane
at all times. Spina denies that she ever allowed Jane to skip her did®sever, according to
Addison Spina asketierto watch Jane ithe gymon one occasionOn that day, and on others,
Addison and Ardvould supervisdane in the gym.

C.K. was a male student who had health pimgsical education class at the same time as
Jane. Thus, when C.K. was taking physical education in the gym, Jane should have been in the
health classroom, and vice versa. As discussed above, however, there were sevevhkeday
Jane was in the gym with C.K. and other boys. Indeed, the fodémge appears to show Jane
and C.K. interacting on at least one of those days.

On one of the days that Jane was in the gym with C.K., the two of them talked while they
stood in front of bleachers. During that conversation, C.K. put his hands down Jane’s pants and
touched her inappropriately. Jane did not conaadtold him to stop. Eventually, he did, and
she walked away. Despite the presencsevkraladults—Addison, Ard, Brown, Chester, and
Culbertson—anananyother students the gym, no one saw the incidefithe abuse cannot be
seen from theecurity canera’s footage

Janeinitially kept theabuseto herself but eventually revealed it to her Mothéane and

her parents went to the police and then to Defendant Michael Wilkerson, the’Sphnioaipal.



Wilkerson investigated the matter but, believenggdence of the assault was lacking, took no
disciplinary action against C.K.

PROCEDURAL HISTORY

Acting on behalf oflane Mother sued Defendants fdanés abuse. Mother assesttwo
causes of action against the District, the Board, and the Sdbisdbility discrimination under
8504 of the RehabilitatioAct of 1973, 29 U.S.C. § 79dt seq. andDisability discrimination
under the Americans with Disabilities Ael2 U.S.C. § 1210&t seq(“ADA”). She also asseart
claims of enial of substantive duprocess unded2 U.S.C. 8 1983&gainstthe District, the
Board, and the individual defendants. Finally, Mother assegross negligence claim against
the District’ Motherseeksdamages, attorneys’ fees, costs, arahdatory injunctive relief

While the discovery period was still opem duly 7, 2015, Brown moved for summary
judgment Mother filed a Response in opposition on JLily Brown filed a Reply on Jul\27.
After the discovery period closed, on October 15, the other defendants filegititainotion for
summary judgmentMother filed a Response in opposition on November 2. Both motions are
now ripe for consideration.

JURISDICTION

The Court has subjeantatter jurisdiction oveMother'sfederallaw claimspursuant t@8

U.S.C. 8 1331 Under 28 U.S.C. § 1367(a), the Codsjurisdiction over Mother’s related

1. Mother originally included the Board and the School in her gross negligaimoelut she has since decided to
pursue the claim only against the DistrickeéPl.’s Mem. Opn Defs.’ Mot. Summ. J., ECF No. 80, at 2 n.2.) The
Board and the School contend, however, that they are not proper partigsofdvéather’s claims because they are
merely parts of the District and thus are not distinct legal entities atedoawit. Mother has not responded to that
assertion. Accordingly, the Couthds Mother has conceded that issue, ardisimisses the Board and the School
from this case.See, e.g.Mejica v. Montgomery CtyNo. CIV.A. RDB-12-823, 2014 WL 4634298, &t (D. Md.
Sept. 15, 2014} A non-moving party abandons a claim where the party fails to respond to an argaisedtin a
dispositive motion.”)fFerdinand-Davenport v. Children’s Guild742 F. Supp. 2d 772, 777 (D. Md. 2010) (“By her
failure to respondo [defendant’s] argument” in a motion to dismiss, “the plaintiff alogs [her] claim.”) Mentch

v. E Sav. Bank, FSB49 F. Supp. 1236, 1247 (D. Md. 1997) (holding fhaintiff's failure to address defendant’s
arguments for summary judgment in opposition brief constituted abandonméaitof ¢



statelaw claim becauset is so related to the federldw claims that iforms part of the same
case and controversy.

STANDARD OF REVIEW

To grant a motion for summary judgment, a court must find that “there is no genuine
dispute as to any material fact.” Fed. R. Civ. P. 56(a). cDoetis not to weigh the evidence
but rather must determine if there is a genuine issue for #iatlerson v. Liberty Lobby, Inc.
477 U.S. 242, 2491986). All evidence should be viewed in the light most favorable to the
nonmoving party.Perini Corp. v. Perini Constr., Inc915 F.2d 121, 124 (4th Cir. 1990). “[l]t
is ultimately the nonmovant’s burden to persuade [the court] that there is indisolte of
material fact. It must provide more than a scintilla of evideraned not merely conclusory
allegations or speculatieaupon which a jury could properly find in its favor.CoreTel Va.,
LLC v. Verizon Va., LLC752 F.3d 364, 370 (4th Cir. 201@jtations omitted). “[W]here the
record taken as a whole could not lead a rational trier of fact to find for themoang party,
disposition by summary judgment is appropriatd.eamsters Joint Council No. 83 v. Centra,
Inc., 947 F.2d 115, 119 (4th Cir. 1991). Summary judgment is not “a disfavored procedural
shortcut,” but an important mechanism for weeding out “claims and defenses [thathdhave
factual basis.”Celotex Corp. v. Catretd77 U.S. 317, 327 (1986).

DISCUSSION

Exhaustion of Administrative Remedies
Most Defendant contend that all of Mother’s federal claims must be dismissgtbut
prejudicebecause Mother failed to exhaust her administrative remedies und&gAebkefore

she filed suit.

2. Every defendant except Brown has raised failure to exhaust as a bassfimgggummary judgment. For
ease of reference, in this section, “Defendants” means every defendant exeant B



The IDEA provides “a panoply of procedal rights” and administrative remedies for
parentsto employ for the protection of their disabled children’s educational negdbers by
Sdlers v. Sch. Bd. of City of NMassas141 F.3d 524, 527 (4th Cir. 1998Jypically, plaintiffs
must exhaust athdministrative remedies availakie themunder the IDEA before they fila
civil actionfor violation of the IDEA. See, e.gReid v. Prince George Cty. Bd. of Edu¢.60 F.
Supp. 3d 601, 606 (D. Md. 2014Y.he IDEA’s exhaustion requement also apmsto lawsuits
alleging violations of the Constitution, the ADA, 504 of the Rehabilitation Act, dr other
Federal laws protecting the rights of children with disabilitieshe plaintiff is “seekingrelief
that is also available undethe IDEA. 20 US.C.8 141%l). “However, a plaintiff is exempt
from this exhaustion requirement’the administrative process would have been fiitilé&reid
60 F. Supp. 3d at 606 (quotiijM ex rel. DM v. SchDist. of Greenville €., 303 F.3d 523, 536
(4th Cir.2002). “[F]ailure to exhaust is an affirmative defense that must be plead and proven by
the defendant.”Augustine v. Winchester Pub. Sch. Disb. 5:13CV00025, 2013 WL 5347465,
at *3 (W.D. Va. Sept. 17, 2013).

Defendants assert Mother and Jane did nbaest their administrative remedies before
Mother filed suit, and Mother does not directly dispute that assertion. Insteadsties prgue
at length whether Mother's fedetlaw claims seek relief that is “also available under” the
IDEA, thus triggerig 8 141%l). The Court finds it unnecessary to answer that question. As the
Court explains below, even if Mother seeks relief that the IDEA could also preygdlying the
exhaustion requirement would not be appropriate.

“[A]pplication of the exhaustion dome is intensely practicalsuch that'deciding
whether to waive exhaustion should be guided by the policies underlying the exhaustion

requirement” Southard v. Wicomico Cty. Bd. of Edui9 F. Supp. 3d 552, 559 (D. Md. 2015)



(quoting J.B. ex el. Bailey v. Avilla RXIIl Sch. Dist, 721 F.3d 588, 594 (8th Ci2013)
(quotation markérom J.B.omitted). “The IDEA's ‘exhaustion provision is designed to allgw|
for the exercise of discretion and educational expertise by state and local agdfoi$ | full
exploration of technical educational issues, further[ ] development of a cenfgdétial record,
and promote[ ] judicial efficiency by giving . .agencies the first opportunity to correct
shortcomings in their educationatograms for eabled children” Id. at 55960 (quoting
Payne v. Peninsula Sch. Djs653 F.3d 863875-76 (9th Cir. 2011) (en bancpverruled on
other grounds by Albino v. Bac&47 F.3d 1162, 1171 (9th Cir. 2014) (en banc) (quotation
marks fromPayneomitted); see J.B, 721 F.3dat 594 (“* Exhaustion is generally required as a
matter of preventing premature interference with agency processes, dhethegency may
function efficiently and so that it may have an opportunity to correct its owrseto afford the
parties and the courts the benefit of its experience and expertise, and to eorapded which is
adequate for judicial revieW.(quoting Bowen v. City of New Yar&76 U.S. 467, 4841986)));
see alsdoe v. Bd. of Educ. of Washington Ctyo. CIV. FM-15-00074, 2015 WL 4716065, at
*7 (D. Md. Aug. 6, 2015)"The procedural safeguards provided by the IDEA are designed to
allow parental involvement with their chiklongoing education, and envisions parents and the
school jointly addressing problems tlaise”). Consistent with those policieghe principal
form of relief under the IDEA isprospective benefits, in the form of education
accommodations.’Reid 60 F.Supp. 3dat 606 see Doe2015 WL 4716065, at *T*The IDEA
is necessarily forwartboking, and is not ‘a forum for toike claims of educational
malpractice.” (quotingSellers 141 F.3d at 527)

When Mother filed thisactionin December 2013, she and Jane lived in South Cayolina

and Jane wastill of an appropriate age to attend the School. However, in the fall of 2014, Jane



entered high school, and in May 2015, Mother and Jane moved to North Carbiaeeis no
longerany opportunity for the District or the School to “correct its own errdr8; 721 F.3dat

594 (citation and quotation marks omitted), or for Mottiee Schoglandthe District to “jointly
address[]’any needs Jane may have due to being moleBtesl 2015 WL 4716065, at *7 At

this point, the District has neither the obligation to pay for Jane’s special iedutaéds nor the
power to create enforceable accommodations for &eMichael C. ex rel. Stephen C. v.
Radnor Twp. Sch. Dist202 F.3d 642, 651 (3d Cir. 2000)T] he IDEA's overall scheme and

the precedent interpreting that scheme [leatexorably to the conclusion that when a student
moves from State A to State B, any prior IEP in effect in State A need naabediby State B

as continuing automatically in effégt M.E. ex rel. C.E. v. Bd. of Educ. for Buncombe ,(i86

F. Supp. 2d 630, 640.8 (W.D.N.C. 2002)(“ The fact that an IEP had been developedtfo
disabled child] in Maryland had no bearing on any North Carolina public school syster),

rev'd and remanded on other grounds sub nom. M.E. ex rel. C.E. v. Buncombe Cty. Bd.,of Educ
72 F. Appx 940 (4th Cir. 2003jper curiam) Pestronk vDistrict of Columbia 150 F. Supp. 2d

147, 149 (D.D.C. 2001(*Congress requires states to ensure ‘talht{special needsthildren
residing in the State. .who are in need of special education and related services are identified,
located, and evaluated. . .” The express statutory language of the IDEA demonstrates that
Congress did not intend for one state to bear the cost of specialized education fomsgesial
children residing in artber staté. (quoting 20 U.S.C. 8 1412(2)(C)). Under these
circumstances, making Jane and Mother engage the local administrative pnomessffort to

seek prospective relief from a school that, due to geography and educationakatkrandane
cannotattend would be both futile and inconsistent with the purposes of the IDEA’s exhaustion

requirement.Seelearning Disabilities Ass’n of Md., Inc. v. Bd. of Educ. of Baltimore, @87



F. Supp. 717, 723 (D. Md. 1993) (stating that, in determining whe&th&pply an exception to
the IDEA’s exhaustion requirementours consider“whether the pursuit of administrative
remedies under the facts of a given case will further the general purpostsasteon and the
congressional intent behind the administatscheme.”(quotingHoeft v. Tuscon Unified Sch.
Dist., 967 F.2d 1300, 1302—03 (9th Cir. 1992)

Defendants argue that Mother and Jamelsecation to North Carolindoes not excuse
their failure to seek administrative relief. Defendants relyNdB. by D.G. v. Alachu&ounty
School Boarga case in which plaintiff, without first seeking administrative relisfjedseveral
school districs for violating her disabled child’s IDEA rightsSee generall$4 F.3d 1376 (11th
Cir. 1996) (per curiam). Whertwo of the school districk moved to dismiss for failure to
exhaust, the plaintiff argued that exhaustion would be futile because the child no ttemydedc
any of the defendant school districtéd. at 1379. The district court rejected that argument,
stating that “[if parents can bypass the exhaustion requirement of the IDEA by merely moving
their child out of the defendant school district, the whole administrative scherbbsesid by
the IDEA would be rendered nugatdryld. The plaintiff appealed, and the Eleventh Circuit
summarily affirmedoy adopting the district court’s opiniomd. at 1377.

N.B. is readily distinguishable.In that casethe courts recognized that one of the
purposes ofthe IDEA’s exhaustion requirementis to prevent deliberate disregard and
circumvention of agency pecedures established by Congréss84 F.3d 1376(citation and
guotation marks omittgd Further, inN.B, thechild moved away before the lawsuit was filed.
SeeBrief of Appellant at 3, 7N.B. by D.G. v. Alachua Cty. Sch. B84 F.3d 1376 (11th Cir.
1996) (per curiam), 1996 WL 33479790, at *3, Thus, inN.B, “bypass” referred to the act of

relocatng a child and then filing a lawsuit. In that contexecting the plaintiff's relocation

10



argument waa sensible way taphold tle antimanipulation purpose of exhaustion requirement.
Attributing legal significance to a puit change of residence would leave schools without any
opportunity in litigation to raise failure to exhaust and courts powedessforce the exhaustion
requirement even in the earliest stage of a;cdssopportunity for meaningful administrative
review would end before the action was commenceélat, in turn, would invite precisely the
type ofpreemptive manipulation that tleghaustion requirementigeantto prevent.

Here, in contrast, nothing aboMother and Jane’s relocatiosuggests a deliberate
attempt to circumvent the IDEA, and the timing of the move in no way prevented thetexhaus
issue from being raised inmeaningful way Mother and Jane moved to North Carolina nearly
eighteen months after Mother initiated this action, and over a year afterd@efteriirst raised
failure to exhaust in theenswer to the First Amended Complaint. Nothing about that scenari
suggests that Mother uprooted her family in an effort to shantit the IDEA’s procedural
mechanismsThe concerns that motivated the decision.iB.simply are not present hete.

In addition there are significant differences between the praegosture inN.B. and
the manner in which Defendants raised exhaustion in this case. The defemé\aBtsasserted
failure to exhaust in a motion to dismisghich they filed as their first appearance in the .case
SeeBrief of Appellant inN.B, 1996WL 33479790 at *3, *4. By putting that issue before the
district court early in the case, the defendamtanotedjudicial efficiency Further, byforcing

the plaintiff to meetthem in an administrative forum, as Congress intended, the defendant

3. Consstent with theN.B. court’'s concern over deliberate parental manipulation of the IDEA, other cases
illustrate that when a child leavdse school system that allegedly harmed &aédutility analysis should focus on the

the circumstances surrounding hepdrture, rather than the departure its&ée Covington v. KnoxtyC Sch. Sys.

205 F.3d 912, 917 (6th Cir. 200(3tudent had already graduated from the schaélM., 303 F.3d at 536 n.16
(stating parents’ “unilateral decision” to remove child fromstriit schools and send herpdvate school did “not
excuse their failure to exhaust their administrative rem&di®eid 60 F. Supp. 3d at 66@8 (student no longer
attended school due to severe injuridBjeiffer v. Tangipahoa Par. Sch. BdNo. CIV.A.00-1233, 2000 WL
1725089, at *2 (E.D. La. Nov. 17, 2000) (“[U]nlike a situation in which neite$orces a family to change school
districts, the Pfeiffers’ [sic] unilaterally decided to remove their cindch the Tangipahoa school system, a decision
which does not excuse exhaustipn.

11



districts would have the first opportunity to address the child’s issues, using their edatati
experience and expertise, and, in so doing, could develop a complete factual record ffiotoa cou
reviewlater. See J.B.721 F.3d at 594ayne 653 F.3d at 87576. Thus moving for dismissal
at the beginning of the case waghful to the purposes of the IDEA’s exhaustion requirement.

Here, Defendants pled failure to exhaustheir answer to the First Amended Complaint,
which they filed on April 15, 2014By so pleading, Defendants indicated thlegnknew that
Mother and Jane had not sought administrative relief and that the case needed tasbeddsm
that the administrative process could play out as Congress intenideaneaningfully avalil
themselvesof the administrative process, and to thereby fulfill the purposes ofDiEA’s
exhaustion requirement, Defendants should have moved for dismissal or summargnjuchgm
April 2014 or soon thereafterSee alsd.ocal Civ. Rule 7.05 (D.S.C.) (“Attorneysra expected
to file motions immediately after the issues rdiigereby are ripe for adjudication.”).

Instead, Defendantwaited eighteen months to bringdhssue before the Courtin the
interim, the parties engaged in extensive discovddgfendantproduced a apparenplethora
of evidence, aleast fourteen depositions were taken,, atdhe parties’ requests, the scheduling
orderwasamended six timesThe trial, which was originally scheduled for April 2018ll take
place less than two montfi®m now. At this late stageenforcing theexhaustion requirement
will neither promote judicial efficiency norpfevenf] premature interference with agency
processe$ J.B, 721 F.3d at 594 (citation and quotation marks omitt&Bther, as the paes
have already developed a record through discovery, creating another recorch tkineug
administrative process would be ratly futile but duplicative. The inability of exhaustion to
serve thee purposescounsels further against dismissal under 8§ 1%15(See Learning

Disabilities As$ of Md., Inc., 837 F. Suppat 723.

12



These differences betwed.B. and the present case illustrate that,order for the
IDEA’s exhaustion requiremertdb best fulfill its purposes, it typically must be asserted and
enfaced at the earliest opportunity in litigationJnder the presentircumstancesrequiring
Mother and Jane to engage in the local administrative progmdsl be ‘an empty exercise in
legal formalisni’” Southard 79 F. Supp. 3dat 560 (citation and quotath marks omitted a
burden Congress cannbtave intendedo impose uporparents of disabled childrehus,
assumingarguendo that 8 1415(l) appliedo Mother’s claims the Court concludes that
administrativeproceedingsvould be futileand that dismissdbr failure to exhaust would be
inconsistent the purposes of § 1418(l) Accordingly, Defendantare not entitled to summary
judgment under 8§ 1415(l).

. Disability Discrimination Claims Against the District

Mother bringsdisability discriminationcawses of actiorunder bothTitle Il of the ADA
and 8504 of the Rehabilitation Act. The District contends Mother has failed to estalthieh ei
of those causes of actioriThe Court largely agrees with the District, but the reamdtains
evidencesupporting one strand of Mother’s theafiability.

Title 1l of the ADA provides that “no qualified individual with a disability shall, by
reason of such disability, be excluded from participation in or be denied the benefits of the
services, programs, or adties of a public entity, or be subjected to discrimination by any such
entity.” 42 U.S.C. § 12132.Similarly, 8 504 of the Rehabilitation Act provides that “[n]o

otherwise qualified individual with a disability. . shall, solely by reason of her lois disability,

4. In addition,and separatffom any concerns over futility, Defendants have effectively waived their ettbaus
defense. After nearly two years of litigation, with discovery coraplatrecord developed, aiMbther and Jane
now living hundreds of miles awaysing an affirmative defense that could have been raised long ago tssdisisi
case shortly before trial would be unfairly prejudici8eeGa. Pac.Consumer Prosl, LP v. Von Drehle Corp710

F.3d 527 (¢ Cir. 2013) (finding defendant waived preclusion defenses lingaio assert them untsixteen
months after they were known to defendaBgpb. v. Lee Cty. Landfill SC, LL.298 F.R.D. 318324-25 (D.S.C.
2014) (finding that although defendant raiggdclusion defense in answer, defendant waived defense by failing to
assert it to the Court in a timely fashion).

13



be excluded from the participation in, or be denied the benefits of, or be subjected to
discrimination under any program or activity receiving Federal financitaace.” 29 U.S.C.

8§ 794(a). Given the similar text and purposes ofehe® statues, they “generally are construed

to impose the same requirements.Baird v. Rose 192 F.3d 462, 4694th Cir. 1999).
Accordingly, in general, a plaintiff seeking recovery under the Rehabilitation Act or Tidé |

the ADA must establish

that (1) she has a disability, (2) she is otherwise qualified to receive the bafefit

a public service, program, or activity, and (3) she was excluded from partinipat

in or denied the benefits of such service, program, or activity, or otherwise

discriminated against, on the basis of her disability.

Constantine v. Rectors & Visitors of George Mason Uritl F.3d 474, 498 (4th Cir. 2005)
(citing Baird, 192 F.3dat 467—70;Doe v. Univ of Md. Med. Sys. Corpb0 F.3d 1261, 126465

& n.9 (4th Cir.1995)). While not explicitly conceding the first two elements, the District argues
only that Mother cannot establish the third.

Mother’s theory of disability discrimination consists of several components.he¥iot
contends Spina discriminated against Jane by allowing her to skip heatthretasding Jane as
presentin the classroom on days when she was absent, not requiring Jane to make up missed
assignments, and giving Jane a perfect grade despite her absences and mksskbbiher also
contends that Addison, Ard, Brown, Chester, and Culbertson discriminated against Jane by

allowing Jane to stay in the gym instead of escorting her to Spina’s health Eiasdly, she

contends Smith left Jane alone in the gym without adult supervision on severabmsccasi

5. Itis undisputed that the District recesfederal financial assistance.

6. In that third element, there is one substantifeience between the Rehabilitation Act and the ADAA *
plaintiff seeking relief under Title Il of the ADA must prove that dibb‘played a motivating roldn the adverse
action, while a plaintiff seeking relief under § 504 of the Rehabilitatioh mMust prove that the defendants
discriminatory conduct wassolely by reasanof the plaintiffs disability” Constanting 411 F.3d at 501 n.17
(quoting Baird, 192 F.3dat 469-70). However,that difference is not material in this cas@s discussed belv,
there is evidence of a discriminatory dhat a jury could conclude was undertaken solely due to Jane being
disabled.

14



According to Mother, these activiti@gere discriminatory andaused Jane to be molestaflith
one exception, this theory lacks merit.

As one might expect, the record demonstrates that studentequired to attend their
assigned classeS heyarenot allowed to skip class, and teachers are not allowed to let students
skip. The record also showhkat on several dayshen Jane should have been in Spina’s health
class, she was in the gym, either wandering alone or mingling with schoolméuats byitself,
would not enable a reasonable jury to determineahgtDistrict employeéiscriminated against
Jane. However, in her deposition, Addison testified that on one occasion, Spina asked Addison
to watch Jane in the gym. Moreover, Spina testified fine never allowed her ndisabled
students to be in the gym during health class. These pieces of testimonigviédielend to
show disparate treatmenEurther, Spina asked Addison, an aide for disabled students, to watch
Jane, and Spinacknowledgedhat she kew Jane had a disability. Taken together, and if
believed, all of theaboveevidence tends to show that when Spand Addisonplaced Jane in
the gym that day,they did so either partly or soldhecause Jarteas a disability

However no reasonable jury could hold the District liable for disability discrimination
basedon the conduct of Ard, Brown, Chester, CulberfsanSmith Mother has noprovided
evidencethatany of them treated Jane differently thm-disabledstudents or that any of their
conduct regarding Jane was motivated by her being disabled.

Finally, as to Spina inaccurately reporting Jane as present on several dayguinioigre
Jane to make up missed work, and giving Jane a perfect grade, Mother hasseoted

evidence showing that Jane’s disability played any role in any of those actianshe Contrary,

7. ltis not clear whether Jane was abused on the day Spina asked Addisartdewat Moreover, the record
does not estafslh that, in any of the other instances when Jane missed health claasafpnatively allowed Jane

to miss class oeven knew Jane was skipping. Thus, Mother appears to have evidencg oh@mlay on which
disability-based discrimination caused Janemiss class and be in the gym with C.K. To establish causation,
Mother would need to show that Jane’s abuse occurred that day.
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Spina testified that she sometimes excuses students from making up work, dgmenthe
nature of the assignment missed, and that she bases students’ograbdesassignments they
actually completed. As for attendance recp8fsina testifiedhatshe did not know why she had
incorrectly marked Jane as present on several days and that sometimes shantivaibe
following day to record entries into the School’s attendance database. Withgnatthe record

to show that Spina treated ndisabled students any differently when it came to attendance, the
evidencesuggestghe inaccuracies were the product of carelessnessliscrimination. In any
event Mother has not established that any of this concaesedlane’s abuse.

To summarizeMother has shown there is a genuine issue of material fact as to whether
Spinaand Addison treated Jane differently, due to her disability, by placing her inrthengler
Addison’s watchon one day However, he Court will not allow any of the other components of
Mother’s theory to go forward.

The Districtassers Mother nustalso establish that thdiscriminationagainst Jangvas
the product of either bad faith or gross misjudgment.Setlers the Fourth Circuit heldhat
“ either bad faith or gross misjudgment should be shown before a § 504 violation can be made
out, at least in the context of education afigabled] children” 141 F.3dat 529 (quoting
Monahan v. Nebraska687 F.2d 1164, 1171 (8th Cir. 1983pmphasis addeg)see also
Piedmont Behavioral Health Center, LMC Stewart413 F.Supp.2d 746,757 (S.D. W. Va.
2006) (‘L] ike a Rehabilitation Act claim, an ADA claim brought in teéucational context
must show either bad faith or gross misjudgnigoiotation marks omittggl That “context”
places a significant limitation on the rule fr@ellers and it is important to define that context
clearly. As the Fourth Circuit has explained,

[t]he “context” referred to iellers. . .dealt specifically with the development of
appropriate Individualized Education Plans (I§Pfor disabled children, a
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process in which “[e]xperts often disagree” and which “is often necessarily

arguable matter.”ld. (quoting Monahan 687 F.2d at 1170)Because negligent

error in the development of an appropriate IEP does not amount to the kind of

invidious discrimination at which the Rehabilitation Act or the ADA is directed,

we adopted the heightened standard of “bad faith or gross misjudgment” for

proving discriminatiorin the specific context of developing appropriate IEP’s for

disabled children
Shirey ex rel. Kyger v. City of Alexandria Sch.,BX29 F.3d 1143at *4 (4th Cir. 2000)(table)
(per curiam)(emphasis @ded) see alsK.D. ex rel. J.D. v. Starr55 F. Supp. 3d 782, 7889
(D. Md. 2014)(statingSellersinvolved ‘the specific context of a claim that a school system has
not provided a free appropriate education to a child with a disdhil@gss v. Kanawha Cty. Bd.
of Educ, No. 2:08CV01020, 2009 WL 3062974, at *10 (S.D. W. Va. Sept. 17, 2009) (suggesting
the Sellersrule also appliego clains involving failure to implement an IEP’s provisions).
Accordingly, the mere fact that “the activities in quastiake place in a school and are directed
at disabled children” does ngilace a disability discriminationclaim within the context
contemplatedn Sellers Shirey 229 F.3d 1143, at *4Rather, theSellersrule applies only when
the disability discrimiation claim is based on a disabled child’'s IEP.

In one of her briefs opposing summary judgment, Mother gt her disability
discrimination claims are in no way based “issues with [Jane’s] IEP (Pl.'s Mem. Opjn
Defs’ Mot. Summ. J., ECF No080, at 26.) However, in her Second Amended Complaint,
Mother specifically alleged that at Jane’s IEP meeting, school repregesitasured Mother
that “students are always accompanied by an aduzd Am. Compl.,.ECF No. 37, at  14.)
Further, in bth of her disability discrimination causes of action, Mother alleged that
“[p]rofessional standards, as well as Jane Doe’s IEP, required that Detfesd@ervise Jane

Doe at school during school hours” and that “Defendants discriminated against Jang Doe b

failing to supervise her during the school day during school hoqid.’at 1 32, 35, 37, 41, 44.)
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Finally, Mother made Jane’s IEP an exhibit to the Second Amended Complaint. Thuaycontr
to what Mother insists in her brief, her disability disgnation claims are basquarly on the
implementation of Jane’s IEP. To that extent,Slkéersrule applies to Mother’slaims.

The record does not contain evidence that could lead a reasonable jury to find that Spina
or Addison acted in bad faith oommitted gross misjudgment by placing Jane in the gym under
Addison’s watch.Neitherof them knew that Jane had Williams Syndrome, that Jane’s disability
made her vulnerabl® exploitation or that C.K. mightry to molest anyone. Moreover, they
agreedto put Jane in aoom with a security camera amdultiple trained supervisorsand
Addison understood that she wowldtchJane. Thereforeto the extent that Mother’s disability
discrimination claims are based on Jane’s IEP, the District is entitled to sumngnejud

However, Mother’s disability discrimination theory doest fall entirely within the
Sellersrule. As mentioned above, Mother has alleged that, Jane’sntERithstanding
professional standards required District employees to superaise dppropriately There is
evidence that Spina’s and Addison’s job duties required them to supervise Jane apfyopria
and a jury couldeasonablyconcludethat putting Janén the gym conflicted with those duties
The Fourth Circuit announced tellersrule out of a concern that, absent such a fiability
for disability discrimination mighbe imposed on the basis of coustcondguessing student
specific educational decisisr-matterson which even experts in special educatfboften
disagreé” Sellers 141 F.3d at 529 (Experts often disagree on what the special needs of a
handicapped child are, and the educational placement of such children is often necassaril
arguable matter. (quoting Monahan 687 F.3d at 1170)).The theory that @na and Addison
discriminated against Jane in violation of their professional responsibddeEs not implicate

that danger, and there is no serious room for disagreement as to whether educatorsperlist pr
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supervise studentsCf. Shirey 229 F.3d 143, at *5 (holding Sellersdid not apply taclaim for

leaving disabled student in school during bomb threat becaliHeefe is nothindarguable’
about safely evacuating disabled children from a school building during an ecyrgad we
doubt there arany ‘experts who would disagree about the need to d9.sdlherefore,the

Sellersrule does not apply to Mother’s theory of disability discrimination basedalatian of
professional standards for student supervision.

In sum, Mother has metdr burden to survive summary judgment, but only as to the
specific theory that, in violation of professional standards, Spina and Addison distedi
against Jane by agreeing t@age her in the gym on one day when she should have been in the
health clasroom. With that one exceptiotine Court grants the District summary judgment on
Mother’sfirst and secondauses of action.

[11.  Substantive Due Process Claims Against the Individual Defendants

Next, all the individual defendanrtsAddison, Ard, Brown, Chester, Culbertson, Smith,
Spina, and Wilkerser-contend that Mother has failed to establish that any of them are liable
under 42 U.S.C. § 1983. The Court agrees.

“Section 1983 imposes liability on state actors who caus&lépgivation of any rigls,
privileges, or immunities secured by the ConstitutionDoe v. Rosa795 F.3d 429, 436 (4th
Cir. 2015) (quoting 42 U.S.C. § 1983). “[T]hese constitutional rights include a Fourteenth
Amendment substantive due process right against state actor ctvatueprives an individual
of bodily integrity. Accordingly, state actions that result in sexual abuse of children can be
actionable under § 19831d. at436-37(internal citation omitted).

However, when a private actor perpetrates the sexual adiase actor liability for such

harm ‘s significantly limited.” Rosa 795 F.3dat 437. The Due Process Clause, on which
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Mother’s § 1983claim is based, does noinfpose an affirmativebligation on the State” to
“protect the life, liberty, and propertgf its citizens against invasion by private actors.”
DeShaney v. Winnebago Cty. Dep’t of Social Sea89 U.S. 189, 195 (1989)As a general
matter, then, . .a State’s failure to protect an individual against private violence simply dbes no
consttute a violation of the Due Process Clauskl’ at 197 see also icht 196—-97(stating that
because “the Due Process Clause does not require the State to provide s witiagarticular
protective services, it follows that the State cannot be Ieddtelunder the Clause for injuries
that could have been averted had it chosen to provide hehB. ex rel. C.B. v. State Bd. of
Educ, No. 4:14cv-204BO, 2015 WL 2193778, at *3 (E.D.N.C. May 11, 2015TH& Due
Process Clause does not transform ewery committed by a state actor into a constitutional
violation.” (citing DeShaney489 U.S. at 202)).

DeShaneyleft open “two narrow circumstances” in which a state actor can be liable
under § 1983 for privately caused hariRosa 795 F.3d at 437. Onaf those circumstances
arises in what is calletthe “statecreated danger” doctrinéSee idat 438. Under the doctrine, a
state actor is liable for actively creating or contributing ttaagerous situation that resulieca
private person harming th@aintiff. See Pinder v. Johnsp&4 F.3d 1169, 1177 (4th Cir. 1995)
(en banc). Under such circumstances, the state actor is liable because his creairon of,
contribution to, the danger is “akin to . . . directly causing harm to the injured pattyMother
bases heg 1983claims againstthe individual defendants onigtdoctrine.

“[T]o establish § 1983 liability based on a stateated danger theory, a plaintiff must
show that the state actor created or increased the risk of private dangelid aud directly
through affirmative acts, not merely through inaction or omissioR3dsa 795 F.3d at 439.

Affirmative conduct by the state actor is a key requirement of the dectith at 440 (citing
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Butera v. District of Columbia235 F.3d 637, 650D.C. Cir. 2001); see also DeShaney}89
U.S. at 20Qobserving “it is the State affirmative act” that “trigger[s] the protections of the Due
Process Clause”) Failing to prevent harm is not an affirmative act under the doctr8ee
Buterg 235 F.3d at 650'No constitutional liability exists where the State actors ‘had no hand in
creating the danger but [simply] stood by and did nothing when suspicious circurastance
dictated a more active role for them(tjuotingReed v. GardneR86 F.2d 1122, 112&th Cir.
1993)) (alteration iButerg); Sargi v. Kent City Bd. of EdycZ0 F.3d 907, 913 (6th Cif.995)
(affirming summary judgment where there wa® ‘evidence that the Board took affirmative
action that exposed decedent to any danger tohwdhe was not already expoYedMoreover,
affirmative conduct alone does not necessarily translate to liability. dimduct must either
create the risk of private harm or increase that rB&sa 795 F.3d at 439. Accordingly, an act
that does not increase the risk of harm from a preexisting danger cannot tagdjéy linder the
doctrine. See id(“As DeShaneynakes clear, allowing continued exposure to an existing danger
by failing to intervene is not the equivalent of creating oreasing the risk of that danger.”);
Armijo ex rel.Chavez v. Wagon Mound Pub. Sdb9 F.3d 1253, 1263 (10th Cir. 1998])] f
the danger to the plaintiff existed prior to the stiatervention, then even if the state put the
plaintiff back in that same danger, the state would ndiab&e because it could not have created
a danger that already existed.”)

In addition, the Fourteenth AmendmeriDae Process Clause “does not apply to ordinary
governmental neglect, bad policy or inaction, but rather ‘only the most egregimies afinduct
can be said to be arbitrary in the constitutional séndeS. ex rel. Simpson v. Thorséi6 F.
Supp.2d 695, 76 (E.D. Va. 2011) (quotingWaybright v. Frederick Cty., Md., Depf Fire &

Rescue Serysb528 F.3d 199, 204 (4thiC 2008)). For that reason, the Fourth Circuit has
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repeatedly held the conduct that is “wrong enough to register on a due procgss smalduct
that “'shocks the conscience,” and nothing lesa/aybright 528 F.3dat 204(quotingCounty of
Sacramerd v. Lewis 523 U.S. 833, 846 (1998)).

The narrow contours of the stateeated danger doctrine creatédemanding standard
for constitutional liability” Sargi 70 F.3d at 913see alsdRosa 795 F.3d at 439 (stating that
DeShaneyand Pinder set “narrowlimits” on the doctrine). Mother has failed to meet that
standard with respect to any of the individual defendants.

A. Lack of Affirmative Acts

Mother has not shown that Ard, Brown, Chester, Culbertson, Smith, or Wilkerson
undertook any affirmativecas that either created or increased the dangérkofmolestinglane.
None of thentaused Jane tee in the gym instead of the health classroom.

Additionally, as for Ard, Brown, Chester, and Culbertson, the worst Mother has shown is
that they knew Jane was improperly in the gyith themandthen failed totake her to health
classoom or, alternatively, supervise h@dequatelyin the gym. However, heir purported
failures to prevent Jane’s abuse cannot support-atested danger liabilityCategorally,
inaction is not affirmative conductSee e.g, Rosa 795 F.3d at 439 Moreover, even if those
failures could be properly viewed as affirmative acts, that conduct neraiednhor increased
the opportunity for Jane to be abused. Simply pstage actor's mere proximity farivately
caused harrs not the same thing as enabling it.

Smith and Wilkerson were not even in the gym during the class period when the abuse
occurred and the recorthdicates theyearnedthat Jane had been skippinglhie clasonly after
the incident occurred Nonetheless, Mother contends they both contributed to slaisi’ of

harm. She claims Wilkerson contributed by not requiring Perry to inform Spina, ingwtiat
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Jane neesll constant adult supervisionDistrict policy does require that when a special
education studens to participate ina general education clagke student’s special education
teacher must provide the general education teacher a copy of the studenéisdigét the
general education teherto sign a form acknowledging shés aware of the student’s special
needs Apparently, that policy was not followed at the School. However, the record does not
show that Wilkerson affirmatively directed School employees to disreélgatrgholicy. At most,

he may have failed twerify that his subordinates were followimg Thus, Wilkerson did not
commit an affirmative @&c Moreover, Wilkerson’s arguable lack of oversight could not have
created or increased Jasi@langer of private harm. Spina’s written job description required her
to give all her students “constant attention” and to supervise theiris Nlem. Oppn Defs.’

Mot. Summ. J., Ex. 3, Tr. Spina Dep., ECF No-3@&t 26-21.) Wilkerson cannot be liable
under § 1983 for failing to ensutkat Perrygave Spina documenthat merely reiterated the
supervisory responsibility Spina already knew she had.

As for Smith, Mother claims she contributed by not ensuring that Jane went taltie he
classroom However,that, too, was a failure to act, and thus it cannot constitute cstited
danger.

Finally, Motherarguesthat several of the individualefendants created danger for Jane
by violating District policiesthat require special educatia@mployees to actively supervise
students. Accating to District training materials, special education employees were required
“[n]ever leave students alone/unsupervised” and to “intervene when necesgalys’Mem.
Oppn Brown's Mot. Summ. J., Exs. C & D, ECF Nos. -87& 67-4.) Although those
instructions apparently were not followed, the record does not show that any individual

defendant subject to those instructions took affirmative steps that not only contrawemealt
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also created or increased Jane’s risk of harBee Rosa795 F.3d at441 (holding school
president could not be liable for stateated danger for failing to follow school’s policies);
Robinson v. Ligi536 F. Appx 340, 344 (4th Cir. 2013per curiam) golice officer, instead of
seeing that arrest warrant for victimfgisband was executed in accordance with department
policy, “conspired with [the husband] to help [him] avoid being arrested”; “actively imeztfe

with the execution of the warrant by not only failing to turn the warrant over to therprop . .

. ., but also by warning [the husband] and giving him advice about how to avoid service of the
warrant”; and “lied to avoid service of the arrest warrant by falsely cdimgrnhat it could not

be found).

The Court notes tha¥lother characterizes all the above failures toaacto adhere to
policy as “deliberate decisioris Both Pinder and Rosamake clear, however, thaalthough
‘inaction can often be artfully recharacterized astion; courts should resist the temptation to
inject this alternate framewoikto omission cas€s$. Rosa 795 F.3d at 441 (quotirginder, 54
F.3d at 1176 r). For example, inRosa the plaintiffs alleged the defendafdeliberately
conspired to conceakllegationsof child abuse. 795 F.3d at 433. However, looking past that
characterizationthe Fourth Circuit concluded the evidence showed that the defendant failed to
report the allegations, which was meredy‘inaction on his part and not a cognizable affirmative
act for liability under the statereated danger doctrine.1d. at 441. The same is true here.
Mother’s claims against Ard, Brown, Chester, Culbertson, Smith, and WilkinsSpLagdy . . .
omission claim[s] and “[nJo amount of semantics can disguise the fact that the real ‘affiamativ
act’ here was committed/yljthe male schoolmafenot by [any of these defendahts Pinder, 54

F.3dat 1175-76 see also Ros& 95 F.3d at 441 (reaching same conclusion and quBtnug).
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Section 1983 does not make these defendants liablerferety fai[ing] to take actionghat
[they were]under no constitutional obligation to takeRosa 795 F.3dat 442.

B. Lack of Conscience-Shocking Behavior

As discussed in the prior section, there is evidence that on one day, Spina and Addison
agreed that Jane could be in the gymeadtof her health classArguably,that constitutes
affirmative conduct that contributed to the risk of Jane being abused. However, there is no
evidence in the record from which a reasonable jury could determine that Spidaldison’s
actions shock the conscience. With Addisoromsent Spina placed Jane in a gym that was
equipped with a surveillance camera and in whictltiple trainedadult supervisors were
present That fell far short of the general threshold for consciemmeking behavior, wibh is
“intent[] to injure in some way unjustifiable by any government intefestvaybright 528 F.3d
at 205 (quotingCounty of Sacramenté23 U.Sat 849).

The same is true for Ard, Brown, Chester, Culbertson, Smith, and Wilkerson. Even if
their canduct could be viewed as affirmative conduct contributingawoe’s risk of abuse, the
record contains no evidence that would enable a reasonable jury to find that teoskEwkst
conduct shocks the conscience. On the contrary, and as Mother acknewipdgth so many
students in the gym, none of the aids or teachers could keep their eyes on Jane 100%hef the t
without neglecting their duty to supervise their own studentBl”’s(Mem. Oppn Defs.” Mot.
Summ. J., ECF No. 80, at 10l) is not at # shocking that educational professionals would try
to fulfill their supervisory duties to their own students.

In essence, Mother has tried to make a constitutional case out of arguabfemeqgli

behavior. However, “negligently inflicted harm” is “cgteically beneath the threshold of

8. To be sure, there were occasions when Jane was in the gym withoutuétnyugérvision. However, C.K.
committed tle abuse when adults were in the gym.
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constitutional due process.”County of Sacramentd23 U.S. at 849. There is“a strong
presumption that 8983 due process claims which overlap state tort law should be réjected
Waybright 528 F.3dat 205 Mother has failed to overcome that presumption with proof of
conscienceshocking behavior towards Jane. Accordingly, the Court must reject her claims.

C. Timing of Summary Judgment

When Brown moved for summary judgment, the discovery period had not yet ended. In
her brief opposing Brown’s motion, Mother suggested, but did not explicitly atbae,
summary judgment would be premature. After the discovery period ended, Mefipemded to
the other Defendantghotion for summary judgmentncorporatingby referene her earlier
opposition to Brown’s motion. To the extent that Mothes, in fact,made a prematurity
argument, the Court sees no merit in it. Mother did not file a Rule &8{davit specifying any
reasons she needed additional discotemyppose either of the summary judgment motiddse
Evans v. Tech Applications & ServCo, 80 F.3d 954, 961 (4th Cit996) (“[T]he failure to file
an affidavit under Rule 5f1{]) is itself sufficient grounds to reject a claim that the opportunity
for discoverywas inadequaté(citation and quotation marks omitted)).

D. Conclusion

The Court grants summary judgment to Addison, Ard, Brown, Chester, Culbertson,
Smith, Spina, and Wilkerson on Mother’s third cause of action.
V.  Substantive Due Process Claims Against the District

Mother also brings 8 1983 claimagainst the District. Specifically, she contends the
District had a custom, policy, or practice of failing to train general educatamhedes on the
supervision of disabled students and had a practice of allowing disabled students tosskip cla

However, because Mother has failed to come forward with evidence that any of theéugldi
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defendants violated Jane’s constitutional rights, Mother’'s § 1983 claims againsstiiet il

as well. See eg., Doe v. Georgetown Cty. Sch. DjsNo. 2:14cv-01873DCN, 2015 WL
5923610, at *5 n.2 (D.S.C. Oct. 9, 2015Because [the school district emplojyeled not violate
Doe’s substantive due process rights, the District cannot be liable for failuegntostupervise,
investigate, etc. under 8 1983.Bridges ex rel. D.B. v. Scranton Sch. Di66 F.Supp.3d 570,
587 (M.D.Pa.2014) (“[B]ecause [the plaintiff] was not deprived of an interest protected by the
Fourteenth Amendment, Plaintiffs cannot remofrom the District unde§ 1983for its failure to
train its teachers or principals.”Simpson 766 F. Supp. 2dat 703 (“[S]upervisors and
municipalities cannot be liable under § 1988out some predicate ‘constitutional injury at the
hand of the individual [state] officer,” at least in suits for damagégpubting Waybright 528
F.3dat 203). Accordingly, the Court grants summary judgment tfug Districton Mother’s
fourth cause of action.

V. Gross Negligence Claim Against the District

Finally, the Districtseeks summary judgment on Mother’s state claim thatJane’s
abuse was the result of the Distriaji®ss negligence.

The South Carolina Tort Claims Act, SCode Ann. § 158-10,et seq. which provides
the exclusive rendy in tort againspublic school districtsis a limited waiver of governmental
immunity. Moore v. Florence Sch. Dist. No, 444 S.E.2d 498500 (S.C. 1994 The Act
contains a number of limitations upon that waiv&eeS.C. Code Ann. § 158-60. Oneof
those limitations, which is at issue here, provides ghgbvernmental entitis not liable for a

loss resulting from the “responsibility or duty including but not limited to supervi

9. The District has also asked, as an alternative to summary judgmére oretits, that the Court decline to
exercise supplemental jurisdiction over the gross negligenaa.cldhe District bases its request 28 U.S.C. §
1367(a)(3), which provides that district courtmay decline to exercise supplemental jurisdiction over -tdate
claims afteiit “has dismissed all claims over which it has original jurisdiction.” Bss#wat has not happened here,
§ 1367(3(3) does not apply.
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protection, control, confinement, or custody of any studenéxcept when the responsibility or
duty is exercised in a grossly negligent manneS.C. Code Ann. 8§ 18-60(25). This
limitation is an affirmative defense, aidusthe District has the burden of proving it did not
supervise, protect, or control &m a grossly negligent manne&eeStrange v.S.C.Dept of
Highways & Pub. Transp445 S.E.2d 439, 440 (S.C. 1994).

“Gross negligence is the intentional, conscious failure to do something which one ought
to do or the doing of something which one ougbt to do. It is the failure to exercise slight
care.” Hendricks v. Clemson Unjv529 S.E.2d 293, 297 (S.@Ct. App. 2000) (citations
omitted), rev’d on other grounds579 S.E.2d 711 (S.C. 2003).Gfoss negligence is a mixed
guestion of law and fact and should be presented to the jury unless the evidence supports only
one reasonable inferenceStaubes v. City of Folly Beach00 S.E.2d 160, 16&(C.Ct. App.
1998)(citations omitted)aff'd, 529 S.E.2d 543 (S.C. 2000).

After carefully considering # record in the light most favorable to Mother, the Court
concludes the only reasonable inference to be drawn therefrom is that thet Bigrcised at
least slight care toward Janés discussed above in Section I, when Spina placed Jane in the
gym, die let Addison know about the placement. Spina exercised slight caskibhga trained
special education paraprofessional if Jaméla be in the gymand that same professional agreed
to watch Jane Further, Addison and Ard testified they would supervise Jane on days when she
was in the gym instead of her health clagsagically, those efforts proved to be insufficient, but
that does not mean the District failed to exercise even slight care towards Jane.

In opposition to the District’amotion, Mother contend$our South Carolinagross
negligence casesvolving injured studentshowthere is a jury question as to the exercise of

slight careHollins ex rel. Hollins v. Richland County School District Q427 S.E.2d 654 (S.C.
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1993); Duncanex. rel.Duncanv. Hampton County Schobiistrict No. 2 517 S.E.2d 4495.C.

Ct. App. 1999) Doe ex rel. Roe v. Orangeburg County School District Nd98 S.E.2d 230

(S.C. Ct. App. 1997)ff'd as modified518 S.E.2d 259 (S.C. 199@ndSmart ex rel. Clark v.
HamptonCounty SchooDistrict No. 2 432 S.E.2d 487 (S.C. Ct. App. 1993). However, those
cases do not compel this Court to deny summary judgmentlollims, a student was killed
when she was left completely unsupervised and then tried to cross ehighway. 427 S.E.2d

at 655. And inDuncan and Doe which both involved studemin-student rapes, district
employees left the attackers and their victims detety unsupervisedDuncan 517 S.E.2d at

452; Doe, 495 S.E.2d at 2223 To be sureJane was left alonenithe gym on several
occasions. While the Court in no way condones the District allowing that to happen, Jane was
not molested in an additee room. Rather, C.K. molested her during a gym class with several
adult supervisors nearby. At least two of them tried to supervise Janéy@andore were
supervising C.K.’s gym class. Finally, @mart a boy was injured in a fight with two
classmates. 432 S.E.2d at 488. District employees knew the classmatesrhbdrhssing the

boy for months, but instead of separating the boy from his antagdmsstteacher seated him
between them.ld. Here, however, there was no prior history of abuse between C.K. and Jane,
and no District employee placed the two students within arm’s reach of eacimdtieeface of

a known danger. The Court grants the District summary judgment on Mother’s figb o&
action.

CONCLUSION

Therefore,for the foegoing reasonst is ORDERED that DefendanShanae Brows
Motion for SummaryJudgmentis GRANTED. It is further ORDERED that the remaining

defendants’ Motion for Summary JudgmenDENIED IN PART, as to the one specific theory
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of disabilty discrimination identified at the end skction Il of this opinion. In all other
respectsgefendants’ motion ISRANTED IN PART.

AND IT ISSO ORDERED.

@%

PATRICK MICHAEL DiFry
United States District Judge

November 30, 2015
Charleston, South Carolina
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