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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
CHARLESTON DIVISION
Joseph Snowden, )
Plaintiff, C.A. No.: 2:14ev-2740PMD
V. ORDER

United Rentals (North Americant.,

N ) N ) N s

Defendant. )
)

This matter is before th€ourt on Defendantnited Rentals (North America) Ins.

(“United”) Motion for Summary Judgment (EQ¥o. 27) For the reasons set forkterein the
Court grantdJnited’s motion in part and deni@sn part.

BACKGROUND

This action arises out @ trackhoe excavatdalling onto its sidewhile Plaintiff Joseph
Snowden was inside. itSnowdenhad rented the excavator frddmited and, athe time of the
incident, washelping one of United’s employees lo@donto Uniteds trailer. Although the
parties agree on a few background fattejr accountsof the incident diverge greatly The
following summary highlights some tfe differencesn those accountand, as this Court must
do in a summary judgment motion, construes the evidence in the light most favorable to
Snowden.

On July 14, 2011Snowden signedn agreemenwith United to rent its excavator for a
week. That same daysnowderpicked up the excavator frobnited’s store. Snowden loaded
it himselfonto a “lowboy” style trailer that he had brought with him tostoe

On July 21, 2011United sent its employee, Keith Eggers, to pick up the excavator from

Snowden Eggers had worked fasnited since 2005.United trainedeggersto load and unload
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equipment by having him ridglong with other United employeésr a week as thepicked up

and deliveed equipment. According to Eggers, United never provided him with a training
manual on loading and unloading equipmelaggers’ supervisors were former salesmen with no
personal experience in equipment transportation.

In his first few months of employment, Eggers had “a couple mishaps loading and
unloading equipment.” Oef.’s Mat. for Summ. J., Ex. 15, Eggers Evals.T&aining Rs.,ECF
No. 2716, at 3.) One such mishap was thate ofUniteds excavators fell off of a trailer while
Eggerswas loading it. The excavator in th&t005incident waghe same make and model as the
oneinvolved in this case. In addition, both incidents involvembp deck” trailers- United
neverreprimandedEggersfor that incidentand did notcreate awritten reportof it.> On one or
two occasions after that, Eggers askéximanager to come with him on pickups to help him
load excavators.However, on the day of Snowden’s incident, Eggers did not ask for another
United employee tassist him

When Eggers arrived at the pickup location day of the incident, he spoke with
Snowden and theparkedthe trailer ona grasy shoulderof a nearby road. Snowden says the
shoulder was sloped; Eggers believes it was flat.

Eggers first attempted to load the excavator himself, with Showdemguggers into
placeas he drove the machin&ggers managed to get the excavator onto the traileriad fa
position it correctly. He then got out of the excavat@peakwith Snowden.

“From here,”Unitedadmits, the parties’ versions of the facts “divergddef(’s Mem. in

Supp. of Mot. for Summ. J., ECF No.-27at 6) Accordingto Snowden, Eggers said that he

1. When Eggers fst started working for United, United used a lowboy trailerandport excavators. The lowboy
trailer was lower than United’s drageck trailer and could be made wide enough to accommodate large machinery.
According to Eggers, the width and desigriasfboy trailers makes loading excavators easy,anmhils hard to load

them onto drofdeck trailers. Approximately one year before Snems incident, United sold its lowboy trailer.

2. The records unclear as twvhether Eggers’ 2005 incident was fasit.



had tipped excavators odff trailers before and asked Snowden to load the excavator for him.
Snowden suggestdtat Eggersmovethe trailer onto the road arnd/ loading itagain Eggers
insistad thatthe trailer remain on the shoulder and that Snowden try loading the exdaeasor
Snowden told Eggers that the shoulder’s slope was “going to be a little risky,” bersEgpglied

that he believed he and Snowden could get the excavattmdodef.’s Mot. for Summ. JEX.

1, Tr. of Pl.’s Dep., ECF No. 27-2, at 53:14-16.)

Snowden had loaded equipment onto trailers sitting on steeper slopes, and so he did not
believe that what Eggers was asking was “that risk{péf(s Mot. for Summ. J.Ex. 1,Tr. of
Pl.’s Dep., ECF No. 22, at53:2454:4.) Believing he could safely get the excavator onto the
trailer, Snowdengot into its cab and drove it onto the traileéks he was moving the excavator
into position, he kept its excavating boom lowered to the ground for stability.

Eggers stood on one sidetbk traileras Snowden workedSnowden’s steggon, Daniel
Justice, stood and watched from the other side of the tr&lece Snowden reached the front of
the trailer, Eggers gave him instructions on where to move the excavator so thatiteonl
the correct position. Snowden followed Eggers’ instructions, and Huygerssecured the
excavator to the trailer using sevechhin binders Snowden theasked Eggex “You got it?”
and Eggesrespmded Yeah.” (Def.’s Mot. for Summ. JEXx. 1, Tr. of Pl.’s Dep., ECF No. 27
2, atb5:20-21.) Snowden raised the boom arm onto thddraand then engaged the excavator’s
safety lever, makinghe machinenoperable. As Snowden reached to remove histde=dt, he
heard a pop.

The next thingSnowdenrecalls is being on the ground inside the overturned excavator.
Justice came to Snowden’s aid and told him that Eggers had not sufficientlye e of the

chain bineérsand that as Eggers tried ¢ormrect his workhe loosened the binder too muchhe



binder “c[a]me apart,” causinfe excavator to skid off of the trailand turn over (Def.’s Mot.
for Summ. J.Ex. 1, Tr. of Pl.’s Dep., ECF No. 27-2,58:1-59:9.)

United presents a differenaccaint Eggersadmits that when he tried to load the
excavator, “it didn’t look like it was set well” and that he expressed his con@e8rsowden.
(Def.’s Mot. for Summ. J.Ex. 6 Tr. of Eggers Dep., ECF No. 27 at 10:1722.) Egges,
however, denieit he aske&nowderto load the excavator. Rather, Eggestified, Snowden
told Eggershe had “years of experiendednd volunteered to load the excavatod. &t 10:23
11:3.) Justice warned Snowden not to try loading the excavator because het thwgh
shoulder’s slope made the operation unsafe. Snowden insisted he could do the giterand
some hesitation, Eggeacquiesced

Standing behind the trailer, EggavatchedSnowdenoperate the excavatorSnowden
managed to drive the machine onto tfaler, but while he wamaneuveringhe excavatointo
place the excavator fell off the trailer and turned onto its side

After the incident, photographs were taken of the excavator as it sat overttiined a
scene. At least one photograph shows the excavator’s safety lever disengagedingdo one
of United’s witnesses, the lever could not have been mimvedhat positioronce the excavator
fell.

PROCEDURAL HISTORY

Snowden suetlnitedin state court, asserting causes of actiorbfeach ofcontract and
negligence. United removed the case to this CaurAfter the discovery period endednited

filed its Motion on April 3, 2015askingthe Court to grant summary judgment on both of

3. This account comes from Snowden’s deposition. United argues that Snowden’sngstlmut what Justice
told him justafter the incident cannot be considered at the summary judgment stage bedausadmissible
hearsay. The Court disags. SeeFed. R. Evid. 803(1), (2).

4. Snowden hsover a decade of experience operating excavators.



Snowders claims. Snowderfiled a Response in opposition on April 20, 2015. Ten days later,
Unitedfiled a Reply in support of its MotionUniteds Motion is now ripe for consideration.

JURISDICTION

This Court has subject matter jurisdiction over this action pursuant to 28 U.S.C.
§81332(a)(1), as there is cpiete diversity of the parties and the amount in controversy exceeds
$75,000. Snowderis a citizen and resident of South Caroliténitedis a corporation organized
under the laws oDelaware. Its principal place of businessim Connecticut. Finallythe
amount in controversy exeds$75,000, exclusive of interest and costs. Therefore, this Court
has diversity jurisdiction over this cas8ecause this is a diversity case, the Court must apply
South Carolina’s substantive law and, where necessagicphow the Supreme Court of South
Carolina would decide a particular issugeeNationwide Mut. Ins. Co. v. Powel92 F.3d 201,

203 (4th Cir. 2002)Hartsock v. Am. Auto. Ins. C@.88 F. Supp. 2d 447, 450 (D.S.C. 2011).

STANDARD OF REVIEW

To granta motion for summary judgment, a court must find that “there is no genuine
dispute as to any material fact.” Fed. R. Civ. P. 56(a). The judge is not to weigh the evidence
but rather must determine if there is a genuine issue for #iatlerson v. Libey Lobby, Inc.

477 U.S. 242, 249 (1986). All evidence should be viewed in the light most favorable to the
nonmoving party.Perini Corp. v. Perini Constr., Inc915 F.2d 121, 124 (4th Cir. 1990). “[l]t

is ultimately the nonmovant’s burden to persuade [the court] that there is indeed a dfsput
material fact. It must provide more than a scintilla of evidermed not merely conclusory
allegations or speculatieaupon which a jury could properly find in its favor.CoreTel Va.,

LLC v. Verizon Va., LLC752 F.3d 364, 370 (4th Cir. 2014) (citations omittet[\W]here the

record taken as a whole could not lead a rational trier of fact to find for thRsmoaing party,



disposition by summary judgment is appropriat&.eamsters Joint Council No. 83 v. Gant

Inc., 947 F.2d 115, 119 (4th Cir. 1991). Summary judgment is not “a disfavored procedural
shortcut,” but an important mechanism for weeding out “claims and defenseshihat]no
factual basis.”Celotex Corp. v. Catretd77 U.S. 317, 327 (1986).

DISCUSSION

The Court will grant summary judgment on Snowden’s breach of contract cause of
action Snowden has failed to provide evidence of the claim he alleged in his Amended
Complaint. As for his negligence cause of act®npwden has failed to estadtlithat United
directly owed him any duty. Howevdre has established that Eggers owed him a duty of due
care, that Eggers’ potential liability can be imputed to United, and that tleegei@estions of fact
onthe other issueaffectingUnited’s potential imputed liability. Therefore, the Court will grant
summary judgment on only parts of Snowden’s negligence claim. The remairtiat claim
will proceed to trial
l. Breach of Contract

In his Amended ©mplaint Snowdenalleges that the July 14, 2D written rental
agreement obligated Unitdd pick up the excavator at the end of the rental period and that by
failing to do so,United breached the rental agreemeritinited arguesthe rental agreement
contained no such term.

The rental agreemeig a form that consists primarily of ppginted terms. One of those
terms is that “[@]the expiration of the Rental Period, Customer will return the Equipment to the
Store Location during United’s regular business hours.” (Def.’s Mot. for Summ. J., Eenté)|
Agreement,ECF No. 2¥5, at 2.) Although thaboilerplate paragraph goes on to provide

procedures to be followed “in the event thhtited has agreed to pick up” equipment from a



customer, Id.), nothing in ths particularrental agreement indicg that its terms included
United picking up the excavator from Snowden.

Snowdenappears to have confirmed that the rental agreehesigneddid notrequire
United to pick up the excavator. In an affidavit attached to his Resptn&mited’s Motion
Snowdenstates that on July 21, 20k week after he signed the rental agreemdrat
informeda Unitedrepresentative that he wantgditedto pick up the excavator. (Pl.’s Resp. in
Opp’n to Summ. J., Ex. 3, Pl.'s AffECF No. 354, at 13.) The represenitze responded by
offering to pick up the excavator for an additional charge of approximately $ik0at T 45.)
Snowdemaccepted that offer.Id. at  6.) ThusSnowdenmplicitly concedes that the July 14,
2011 rental agreement did not have thekqup obligation he allegat had. Ratherin the final
hours of the rental period, he abdited modified the agreement to provide thited would
pick up the excavator in exchange for more mon&ee Layman v. Staté30 S.E.2d 265, 269
(S.C. 2006) (“Once the bargain is formed, and the obligations set, a contract may ordyeoke alt
by mutual agreement and for further consideration.”).

The Amended Complaint does not mention any such modification. InsBamlyden
alleged that all the terms of higyreement withJnited were reduced to writingn the rental
agreemenbn July 14, 2011, and thatniteds failure to pick up the excavator constituted a
breach of the terms reduced to writing in that document. (Am. CoBQF,No. 1Qat 1 2%
22.) Thus, there is a disconnect between Snowden’s theory and the evidestwad of
producing evidence to suppainie contractual theory he pleghowden has producedidence of
a contractual theory he has not pled.

There is no genuine issue of fa$s towheher the July 14, 2011 rental agreement

obligatedUnitedto pick up the excavatoUnited cannot be held liable in breach of contract for



failing to do something that was not parttsfcontract Thus,Unitedis entitled to judgment as a
matter of law orthe breach of contract claim tHahowden actually pled.

As to Snowden’s Response and affida@howdercannot survive summary judgment by
now mentioning a contract modification that he never pl8dowders Response and affidavit
appear to be an attempt to constructively amend the Amended Complaint. The Court tteclines
allow such an amendment. The discovery period ended before the parties begarysumm
judgment briefing. Allowing a constructive amendment at this late stage would unfairly
prejudce United and undermine the fairness of the proceedin§se Harris v. Reston Hosp.
Center, LLC 523 F. App’x 938, 946 (4th Cir. 2013) (per curiamjfitming district court’s
refusal to consider a new legal argumglaintiff raised at the summary judgniestagebecause
“asserting a new legal theory for the first time in opposing summary judgment amounted to
constructiveamendmenbf the amended complaint and thus unfairly prejudiced the defépdant
United States ex rel. DRC, Inc. v. Custer Battles, 1422 F. Supp. 2d 787, 7996 (E.D. Va.
2007) (declining to treat new theory, first asserted in opposition to summary judgotent,ras
a constructive amendment of complaint; doing so “after the close of discovery . .d woul
seriously undermine the fagss of the litigation and unfairly prejudice the defendantsf)],

562 F.3d 295 (4th Cir. 2009).
The Court will grant summary judgment on Snowden’s breach of conlaat
. Negligence

To establish a negligenagdaim, a plaintiff must provehe following elements?(1) a

duty of care owed by the defendant to the plaintiff; (2) a breach of that duty by negligent act o

omission; and (3) damage proximately caused by the bfedabe v. Batson548 S.E.2d 854,

5. Indeedwhen Snowden filed his Response on April 20, the case wasusetiddr trial during the term of Court
beginning June 1. Thus, Snowdeteatpted to alter the theory of his breach of contract cipproximately five
weeks before trial.



857 S.C. 2001).United argues thtit did not oweSnowdenany duty of care, thdte has failed
to prove proximate cause, tHag¢ assumed the risk of his injuries, and ffzst a matter of lavhe
is more than 50% at fault for his injuries

A. Duty

Snowden’s theory is thatnited—both directly and througlits employment oEggers—
owed him a duty of due carélnited contends it did not owe Snowden either type of duty.

The duty of care is that standard of conduct the law requirea®raéonen order to
protect others against the risgkharm from hisacts or omissionsSnow v. City of Columbja09
S.E.2d 797, 803 (S.Ct. App. 1991). It embodies the principle that the plaintiff should not have
to suffer aforeseeabldnarmthatcan be avoided by the defendangxercise of reasonabtare.

Id.; see also Dorrell v. S.C. Dep't of Trans@05 S.E.2d 12, 15 (S.C. 2004) (stating the
“‘common law duty of due care includes the duty to avoid damage or injury to foreseeable
plaintiffs”) . For negligentconduct to be actionable, it must vi@atome specific legaluty owed
to the plaintiff. Bauer v. United State882 F.Supp. 516, 519 (D.S.A.995) @pplying South
Carolina law).

I EggersDuty of Due Care

In Snowden’s version of the incident, Eggémduced Snowden’s involvement in the
loading, and then the two of them worked together to get it loabfiedeover, even in United’s
version of events, Eggers was in control of the trailer and the excavator when Snowden
volunteered to perform the loading operatiddnder either scenarioEgges owed Snowden a
duty to exercise reasonable care to avoid foreseeable injury to Snowdé&myggers’ employer,
United may be vicariously liablé¢ a jury determinesggers breadd his dutyand proximately

caused Snowden’s injuriesSee James v. Kelly daking Co, 661 S.E.2d 329, 330 (S.C. 2008)



(“The doctrine of respondeat superior provides that the employer, as the employste’s ima
called to answer for the tortious acts of his servant, the employee, when those acts tecur in t
course and scope tife employes employment.”).
il. United’s Duty of Proper Training, Supervision, and Entrustment

Snowden contendbnited directly owed him a duty toproperly train and supervise
Eggersand to properly entrust him witompany property Normally, a persa hasno duty to
act affirmatively to protect the interests of otherSee, e.g.Hendricks v. Clemson Unjv578
S.E.2d 711, 714 (S.C. 2003)That rule however,has several exceptions. One is thatri[a]
employer owes a duty of care to a third party when the possible harm resultieghad party
by the employee could have been reasonably anticipated by the emplByektiorn v. Liberty
Life Ins. Co, 468 S.E.2d 292, 299 (S.C. 1996¢e alsalames 661 S.E.2dat 330 (stating an
employer can be dectly liable for negligent trainingupervisionor entrustmendf an employee
when it “knew or should have known that its employment of a specific person created an undue
risk of harm to the public”).

In support of histheory of direct liability agaist United Snowden points out ¢h
following: Eggers had previous mishawhile loading a similaexcavator onto aimilar trailer;
Eggers had previously asked managers for help in loading excavators; Eggers found loading
equipment onto lowboy traileito beeasier thamoading withdrop-deck trailes; Eggerstraining
consisted of riding along with other drivers for a week; and Eggers’ direct sgpesidrno
personal experience loading heavy equipment onto trailers. Those facts, however, would not
have nadeeither version of the incident hereasonably foreseeable to United.

Under South Carolina law, “[s]upervisory liability . . . requires the court to focus

specifically on what the employer knew or should have known about the specific condect of t

10



enployee in question® Hoskins v. King676 F. Supp. 2d 441, 448 (D.S.C. 2009here, as
here, theoffending employee’s prior conduct is at issue, comparing that prior conduct to the
incident giving rise to the lawsuinay inform that analysis. See id.(citing cases where
employee’s prior similar conduct put employer on notice of need to control employee).

For example, irHoskins an employee driving her comparssued car killed a bicyclist
when she veered out of her lane. 676 F. Supp. 2d a#4844At the time, the employee was
talking ona cell phone and was either adjusting the car’s stereo or attending to her dogs, which
were travelling with her.ld. No evidencesuggestedhat speed played any role in the collision.

Id. at 445. In the tw@recedingyears, the employee had received two speeding tickdtsat

446. She had also reandeda carwhile talking on her cell phone, but the accident caused no
personal injuries or property damagde. at 446-47. The bicyclist’'s widow asserted agtigent
supervision claim against the employer, arguing that the employee’s driving htbthe
employer on notice that the emploigedriving presented an undue risk of harm to the public.
See idat 446. This Court disagreed and granted the employer summary judgment. The Court
held that the employee’s driving record, “while blemishdid, not foreshadow the event that
brought this case before this cduend thereforedid not put the employer on notice of her
unreasonableisk of harm. Id. at 447. The prior driving incidents were too dissimilar to the
collision for the Court to hold that the employer should have foreseen the collidion.

Snowden faces the same problem as the plaintiflaskins Eggers’ prior loading
incident, prior requestior assstancetrailer preferencesand training would not have enabled

United to anticipate that Eggers woulliow a customer to load up equipment after Eggers failed

6. This requirement also applies to a claim of negligent tiginds such claims fall within negligent supervision.
SeeGainey v. Kingston PlantatigiNo. 4:063373-RBH, 2008 WL 706916, at *7 4.(D.S.C. Mar.14, 2008) (“It
does not appear that South Carolina recognizes a claim for negligenmigraagparate and apart from one for
negligent supervision.”).

11



to perform the job himself, that he had problems securing equipment with chain bordees
he would disengage a chain binder while another person was inside the equipment secured by the
binder Snowden has not produced any other evidence that would have put United on notice of
such things. In contrast, United has produced several years’ worth of evaluation reports for
Eggers In the reports, Eggec®nsistently rated either as “very good” or “good” on safety issues
and is described as being “very safety conscience [sic] when loading and unloading equipment.”
(Def.’s Mot. for Summ. .J Ex. 15, Eggers Eval& Training Rs.ECF No. 2716, at 39.)

At most, Snowden has showimat Eggersnay have lacked the skill to drive excavators
onto dropdeck trailers. “However, everif [United] knew or should have known that [Eggers]
was not thebest [excavatorfriver, [Eggers’] past conduct does not rise to a level at which
[United would be put on notice that [he] presented an unreasonable risk of harm to thé public
Hoskins 676 F. Supp. 2d at 447. Indeed, in this case, the connection between the incident in
guestion and the prior conduct is even weaker thanndmequateconnection inHoskins In
Hoskins the incident in question and the prior conduct all involved the emploixaegdner car
irresponsibly. Here, however, there is sach common element The evidenceon which
Snowden relies all relag¢o Eggers driving equipment onto trailers, but Eggers’ driving did not
harm Snowden.

As for Eggers’ superiorlacking experience in equipment transportati@mowdencites
no authorityfor the proposition that a company engages in negligent supervigoaly by
employing managensho have never done some of ttasks that their employees perform. It is
doubtfulthat South Carolina lawould embrace such a rule.

Becausesnowden has fied to present sufficient evidenteat United reasonably should

have anticipateaither version othis incident he has failed to establish that Uniteidectly

12



owed him any torbased duty. Accordingly, the Court will grant summary judgn@ntnited
on Snowden’slaimsfor negligent training, supervision, and entrustment.
iii. United’sDuty of Good Faith and Fair Dealing

Lastly, Snowden argues that the rental agreement imposed upon Unitedta acityn
good faith and to deal with him faitlySnowden bases his argument on the covenant of good
faith and fair dealing that South Carolina law implies into contre8eeComm. Credit Corp. v.
Nelson Motors, In¢.147 S.E.2d 481, 484 (S.C. 1966) (“[T]here exists in every contract an
implied covenant ogood faith and fair dealing.” (citations omitted)Becausethe implied
covenants “merely another term of the contrdcan allegation that a defendant breached the
covenant is merely a breach of contract claim, rather than an independent caisa.oRoTec
Servs., Inc. v. Encompass Servs.,,|1807 S.E.2d 881, 884 (S.C. Ct. App. 2004lthough
South Carolina has recognized a tort action for breach of the implied covenant of goaadait
fair dealing, that action is unique to insurance I&ee Williams v. Riedmab29 S.E.2d 28, 36
40 (S.C. Ct. App. 2000) (discussing the development of-fadl tort claims for denial of
insurance benefitand declining to extend such claims to breaches of employment agreements
Snowden has not persuaded the Court ®atith Carolindaw would allow a tort claim for
breach of a rental contract’s implied covenant. The Court holds that the rental exgjieem
implied covenant of good faith and fair dealing did not create any duty on which tort liability

could be imposed.
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B. Effect of the Rental Agreement on Snowden’s Negligence Claim

United argues its contractual privity with Snowddparshis negligence claim.United
bases its argument &ahringer v. ADT Security Servigaescasan whichthis Gourt held that an
alarm services provider did not owe its customer a duty of due care becausevdben®
“special relationship” between the partie842 F. Supp. 2d 585, 5890 (D.S.C. 2013) In
Bahringer, the Court relied oTommy L. Griffin Plumbing & Heating Co. v. Jordan, Jones &
Goulding,Inc., 463 S.E.2d 85 (S.C. 1995)hat case involved the economic loss yuidich
delineates the circumstances in which tort claims are available as meea@soverpurely
economic lossesSee d. at 87-89.Explaining the rule, the South Carolina Supreme Cstated
that “whether the plaintiff may maintain an action in tort porely economic lostirns on the
determination of the source of the duty plaintiff claims the defendant ovedat 88 (emphasis
added). Later in its discussion of theconomic loss rule, the Supref@eurt maddhe statement
this Courtquotedin Bahringer “In most instances, a negligence action will not lie when the
parties are in privity of contractWhen, however, there is aespal relationship between the
alleged tortfeasor and the injured party not arising in contract, the breach of that cluty will
support a tort action.”ld.; see Bahringer942 F. Supp. 2d at 589mportantly, the Supreme
Court was still speaking iterms of cases involving only economic loss.

Snowden’s case does not involve purely economic losses. Rather, Snowden seeks

compensation for medicabsts as welldamagessfor pain, suffering, and hedonic damades.

7. United speaksinconsistentlyon whether it contracted with Snowden himself or with his company. When it
argues that privity bars negligence claims, it states itracted with Snowden. However, in response to an
argument by Snowden that he had inferior bargaining power when he signed the restaleagjt/nited states
Snowden was only signing the rental agreement “on behalf of his company, J.WleBnGampany.” Def.’s
Replyin Supp. of Summ. J., ECF No. 48,11.)

8. Infact, it appears Snowden is not seeking economic losses bfmyHe admits he is not seeking payment of
lost past or future wages, loss or earning capacity, “or drey economic damages relating to his inability to work.”
(Def.’s Mot. for Summ. J., Ex. 14, Pl.’s Resp. to Def.’s Req. don#s, ECF No. 2715, at 1.) In adition, he has
prepareda list of damageshat does not include any part of the rental agreement price or the additionad®100.

14



The economic loss rule does not apply here, and theriferspecial relationship requirement
from Tommy L. Griffin Plumbing & Heating C& not relevant to this Court’s analysis. In any
event, neither that case MBahringerstates asUnited suggeststhat privity between the parties
to a lawsuit“bars” an otherwise validnegligence claim.On the contraryTommy L. Griffin
Plumbing & Heatingmakes clear that contractual privity and a duty of due care caxiso
under the right circumstanceSee463 S.E.2d at 88 (“Areach of a duty arising independently
of any contract duties between the parties.. may support a tort action.” Therefore,
Snowden’s contractual privity with United does not precl8dewden’siegligence claim.

C. Remaining Issues

The partieshave identified caiticting evidence on factual questions that are material to
the other issues they have raisdmeach of duty, proximate causation, comparative fault, and
assumption of risk. For example, there is conflicting evidence on wiigtiogrden volunteered
to load the excavator or did so at Eggers’ insistehegnether Egger actively participated in
Snowders loading of the excavator or merely watch@dowden and whether Snowdemvas
driving the excavator when it fellA jury must resolve thosdisputesand othes in order to
decide whethebnitedis liable in the first instance and, if so, whetlsgrowdenshares any of

that fault. Jury selection is set for OctoBér 2015.

Snowden states he later agreed to pay in ordddrigedto pick up the excavator.SéeDef.’s Mot. for Summ. J.,
Ex. 12, PI's Answers. to Def.’s Interrogs., ECF No.-23, at 8).

9. United acknowledges this issue of fact but states, in alusory fashion, that the issue is immaterial. The
Court disagrees. The outcome of that issue could affect a jury’s decisissues such as breach of duty, implied
assumption of risk, and comparative fault.
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CONCLUSION

Thereforefor the foregoing reasonst is ORDERED that United’sMotion for Summary
Judgments GRANTED IN PART AND DENIED IN PART. Specifically,Uniteds motion is
GRANTED as to the breach of contract clainunited’s motion is alSGRANTED as to the
negligence claim, with the exception of Snowden’s theory of United’s itialidr Eggers’
negligence. On that specific theory, United’s motionDIENIED. Pretrial briefing, jury
selection, and trial shall proceed as previously scheduled.

AND IT 1SSO ORDERED.

@%

PATRICK MICHAEL DiFrFy
United States District Judge

September 21, 2015
Charleston, South Carolina
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