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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
CHARLESTON DIVISION

David Meller and Kerstin Robinson, )
individually and on behalf of all others )
similarly situated,
C.A. No.: 2:1%v-2094-RVID
Plaintiffs,

V. ORDER

~— L~

Wings Over Spartanburg, LLC; Wings )
Over America, Inc.; Aetius Companies, )
LLC; Aetius Franchising, LLC.; Aetius )
Holdings, LLC; Aetius Restaurant )
Holdings, LLC;and Aetius Restaurant
Group,LLC,

Defendants.

)
)
)
)
)

This matter is before theCourt on Defendants’ Motion to Dismiss (ECF No. 17),
Plaintiffs’ Motion for ConditionalCertification (ECF No. 25)andDefendants’ Motion to Strike
(ECF Nos. 17, 25, & 39). For the reasons set forth herein, Defendants’ Motion to Dismiss and
Motion to Strike are granted in part and denied in part. Plaintiffs’ Motion for Gondi
Certification is denied without pjudice.

BACKGROUND

On May 21, 2015, Plaintiffs commenced this action on behalf of themselves and all
others similarly situated, seeking unpaid minimum wages and unpaid overtimepuaggnt to
the Rair Labor Standards & (“FLSA”). Plaintiffs are former servers atWings Over
Spartanburg, LLCand seek recovery from all Defendgntho own and operate a number of

restaurants in the Southeast known as Wild Wing Cafe (“Wild Wing”).
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Plaintiffs primarily allege that Defendants used tip pools that tedlathe FLSA.
Specifically, Plaintif6 assert that Defendants paid some of their employees an hourly wage lower
than the statutory minimum wage using fHeSA’'s Tip Credit provision, 29 U.S.C. § 203(m).
Plaintiffs further assert that while Defendants ev@aying less than the statutory minimum wage
using the Tip Credit provision, they requirserverso contribute a portion of thetips to Wild
Wing's tip pools to compensate other employees. Finally, Plardifege that some of the
employees who re&ived money from the tip pools wer®ntipped employeesvho did not
gualify to share in the tip pools because they did not customarilymdarily receive tips.
Because thesaondtipped employeesthe expeditors-did not customarily andordinarily
receve tips, as required by the Tip Credit provision, Plainaffege that the tip pookheyand
the other potential class members shared witlexipeditors violated the FLSA.

PROCEDURAL HISTORY

Defendants filed their Motion to Dismiss on July 20, 2015. Plaintiffs responded on
August 20, and Defendants replied on August Blaintiffs filed their Motion for Conditional
Certification on August 27. On September 14, the Court granted the parties’ joint Mo8tayt
Proceéingsso that the parties couldfectuate a proposed settlemert/pon learning that the
case had not been settled, the Cofied the stay on December 16. The Cayave Defendants
until January 21, 2016 to respomal the Motion for Conditional Certification. Defendants
responded odanuary 21, and Plaintiffs replied on FebruaryFinally, Defendants filed their
Motion to Strike on January 21, to which Plaintiffs responded on February 8. Defenkdahts fi

their Reply on February 19. These matters are now ripe for consideration.



Defendants’ Motion to Dismiss

Defendants moved to dismiss several of Plaintiffs’ claamshe grounds that they are
preempted by the FLSA. In particular, Defendants adsatrtRlaintiffs’ claims for violations of
the South Carolina Payment of 9é&s Act (“SCPWAJ and for unjust enrichment are preempted
under an obstacle preemption theory.

LEGAL STANDARD

A motion to dismiss pursuant Rule 12(b)(6) for failure to state a claim upon whieh reli
can be granted “challenges the legal sufficiency obraptaint.” Francis v. Giacomel)i 588
F.3d 186, 192 (4th Cir. 2009) (citations omittes@e alscRepublican Party of N.C. v. Martin
980 F.2d 943, 952 (4th Cir. 1992) (“A motion to dismiss under Rule 12(b)(6lpes not
resolve contests surrounding the facts, the merits of a claim, or the applicaibdefenses.”).
To be legally sufficienta pleading must contain a “short and plain statement of the claim
showing that the pleader is entitled to relief.” Fed. R. Civ. P. 8(a)(2).

In Bell AtlanticCorp. v. Twombly550 U.S544 (2007), the Supreme Court articulated a
“two-pronged approacho test the sufficiency of a complainfAshcroft v.gbal, 556 U.S. 662,
679 (2009) First, the complaint must “contain factual allegations in addition tol lega
conclusions.” Robertson v. Sea Pines Real Estate C689 F.3d 278, 288 (4th Cir. 2012)
Under Rule 8's pleading standard, “a formulaic recitation of the elements of a ¢at®wn
will not do,” id. (quoting Twombly 550 U.S. at 555) (internal quotation marks omitted), and
“naked assertion[s]’ devoid of ‘further factual enhancement™ will not seffigbal, 556 U.S. at
678 (quotingTwombly 550 U.S. at 557). Second, the complaint must “contain sufficient factual
matter, accepted as true, to ‘state a claim to relief that is plausible on its féde(quoting

Twombly 550 U.S. at 570). “A claim has facial plausibility when the plaintiff pleads dactu



content that allows the court to draw the reasonable inference that the defendde f&rlthe
misconduct alleged.”ld. (citing Twombly 550 U.S. at 556). More specifically, the complaint
must demonstrate that the plaintiff's right to relief is more than a mere possibitityneed not
rise to the level of evincing a probability of susseld. Accordingly, “[d]etermining whether a
complaint states a plausible claim for relief will.be a contexspecific task that requires the
reviewing court to draw on its judicial experience and common seleat 679.

When ruling on a Rul&2(b)(6) motion to dismiss, the trial judge must accept as true all
of the facts alleged in the plaintiff's complaint and construe all reasonablenoésrin favor of
the plaintiff. E.g, E.I. du Pont de Nemours & Cwo. Kolon Indus., In¢.637 F.3d435, 440(4th
Cir. 2011) The court must determine whether the allegations give rise to a plausible right to
relief, Igbal, 556 U.S. at 679; however, it should “not accept ‘legal conclusions couched as facts
or unwarranted inferences, unreasonable conclusions, or argumdsnggtd States ex rel.
Nathan v. Takeda Pharm. N. Am., In€07 F.3d 451, 455 (4th Cir. 2013) (quotag More
Dogs, LLC v. Cozar680 F.3d 359, 365 (4th Cir. 2012%Ee alsdgbal, 556 U.S. at 678 (“[T]he
tenet that a court must amt as true all of the allegations contained in a complaint is
inapplicable to legal conclusions.”). Thus, although the court must accept a plawéfFs
pleaded factual allegations as true for purposes of ruling on the motion, the iobmplat
nevetheless satisfy the “twpronged” test articulated by the Supreme Colgbal, 556 U.S. at
679.

ANALYSIS

Defendants claim that Plaintiffs’ SCPWA and unjust enrichment claims are ety

the FLSA under a theory of obstacle preemption. The Fourtbui€iuses an obstacle

preemption analysis to determine whether the FLSA preempts state law claimg,vas&ther



thoseclaims “stand as an obstacle to the accomplishment of the full purposebjactves of’

the FLSA.” Andersonv. Sara Lee Corp.508 F.3d 181, 193 (4th Cir. 2007) (quotMgprm v.

Am. Cyanamid Cp970 F.2d 1301, 1305 (4th Cir. 1992)). Andersonthe Fourth Circuit noted
that “the FLSA provides an unusually elaborate enforcement scheme . Id. (§uoting
Kendall v. City of Chegseake 174 F.3d 437, 443 (4th Cir. 1999)). In particular, “the FLSA’s
enforcement scheme includes . . . the authorization for workers to file private actistageior
federal court, to recover unpaid wages, liquidated damages, and costs ang'sifiees€ Id. at

192. Nonetheless, Plaintiffs contend that their SCPWA and unjust enrichment skeins
remedies that are unavailahlader the FLSA In particular, Plaintiffs assert their right to “[a]
disgorgement of revenues, profits and money unjwesined from the unlawful practices; . . .
[and r]estitution of wages and gratuities improperly retained by Defehd@eis.” Am. Compl.,

ECF No. 6, at 13.) Although their requested remedies are stated broadly i€dahgtaint,
Plaintiffs have madelear in their subsequent filings that their SCPWA and unjust enrichment
causes of action seek only recovery of tips in excess of minimum wage. In order stanter
whether PlaintiffSs SCPWA and unjust enrichment claims stand as an obstaclee to th
accompishment of the FLSA'’s purposes and objectives, a brief overview of those purposes and
objectives is required.

“The FLSA is best understood as the ‘minimum wage/maximum hour lalwé&jo v.
Ryman Hosp. Props., Incr95 F.3d 442, 446 (4th Cir. 2015)uging Monahan v. County of
Chesterfield 95 F.3d 1263, 1266 (4th Cir. 1996)). “In enacting the FLSA, Congress intended ‘to
protect all covered workers from substandard wages and oppressive working holaks.”
(quoting Barrentine v. ArkansaBest Freigh Sys., Ing. 450 U.S. 728, 739 (1981)):*The

substantive sections of the FLSA, narrowly focusing on minimum wage rates amuuma



working hours, bear out its limited purposes.ld. (quoting Monahan 95 F.3d at 1267).
“Section 216(b) provides a causé action for violations of these two provisions, permitting
employees to seek damages . . . in ‘the amount of their unpaid minimum wages’ and (in
appropriate circumstances) an equal amount of liquidated damagpks(tjuoting 29 U.S.C.

8§ 216(b)).

In Trejo, the Fourth Circuit confronted the question of whether the 8§ 203(m) Tip Credit
provision of the FLSA creates a freanding right to bring a claim for lost tip wages where an
employer was not relying on the Tip Credit provision to meet its mininuage obligation
under the FLSA.Id. at 446. In other wordgshe employees received the full minimum wage
from their employer, in addition to earning tips from customers of the hotels andraesta
where they worked Id. at 445. The Fourth Circuit fourtthat, insuch asituation, there is no
free-standing right to bring a claim under the FLSA when the employer is not usingghe ti
meet its minimum wage obligationld. at 448. “The FLSA ‘requires payment of minimum
wages and overtime wages only,” and ‘is unavailing where wages do not éall thel statutory
minimum and hours do not rise above the overtime threshold.(quoting Nakhata v. New
York-Presbyterian Healthcare Sysi23 F.3d 192, 201 (2d Cir. 2013)). Thus, “the ‘statutory
language’[in the FLSA] . . . ‘simply does not contemplate a claim for wages other than
minimum or overtime wages.’1d. (quotingNakhata 723 F.3d at 201-02).

That language alons sufficientfor this Courtto determine that Plaintiffs’ SCPWA and
unjustenrichment claims are not preempgte Plaintiffs emphasize thahoseclaims seekonly
recovery of theips theyearnedn excess of their minimum wageh this case, Defendangsed
the Tip Credit provision to meet their FLSA minimwmage obligations. Thugrejo suggests

that Plaintiffs may bringa 8216(b) collective action to enforce their righésunpaid minimum



wages See id.at 446. However, aghe Fourth Circuit also explained ifrejo, the FLSA’s
narrow scope is limited to enforcement of Plaintiffshimum wage and overtime rightd. In
light of those limitationsPlaintiffs seek to recoveonly tips paid to expeditors in excess of
minimum wage through their SCPWA and unjust enrichment causes of action. B#wause
FLSA does not permit a recovery beyond unpaid minimum and overtime wages, Plags#ifs
that their only avenue for recovering such wages is through their SCPWA antdemmjosment
causes of action.

Plaintiffs state that for their SCPWA claim they “are neither invoking the minimum wage
or overtime provisions of the FLSA (PIs.” Resp. Opp’n MotDismiss ECF No. 241, at 11
12.) Instead, Plaintiffs focus on the language of the SCPWA and its definition 0§ waljee
SCPWA prohibits an employer from withholding any portioraaf/ employee’s wageunless
permitted or required by state or federal laBeeS.C. Code Ann. § 41040(C). Plaintiffs
claim they are entitled to receive compensatiorsyant to the SCPWA for any monies they
cannot recover under the FLSAThe Court caocludes that Plaintiffss SCPWA claim is not
preempted because it does daplicate the rights and relief available under the FLIA.the
contrary, Plaintiffs have deliberately shaped their SCPWA claim to eek any wages they
could recover under theLBA. The district courts that have held that various common law and
state statutory claims are preempted by the FLSA have all done so onishindiahose claims
were duplicative of the rights and remedies available under the FLS#%Chaplin v. SSA
Cooper, LLC No. 2:15¢cv-1076DCN, 2015 WL 2127610, at *2 (D.S.C. May 6, 2015) (holding
that where “allegations are separate and distinct from those assertechen@deSA claim, the .

.. SCPWA claim is not preempted by the FLSANMcMurray v. LRJ Rests., IndNo. 4:10cv-

1. Atthis stage, Defendants do not challenge that tips constitutes wader the SCPWA. Because that question
is not before the Court, the Court expresses no opinion as to whethemstisute wages under the SCPWA.



1435JIMC, 2011 WL 247906, at *2 (D.S.C. Jan. 26, 2011) (holding that claims for wages in
excess of minimum wage are separate and distinct from FLSA claims and are ¢hacgfor
preempted);Nimmonsv. RBC Ins. Holdings (USA) IncNo. 607-cv-2637GRA, 2007 WL
4571179, at *2 & n.1 (D.S.C. Dec. 27, 20@@ismissingcauses of action for breach of contract,
wrongful termination, and wrongful retention of overtime pay, but preservungeaaf action for
vacation pay as not preempted by Bi&SA). Because Plaintiffs have explicitly stated they will
not pursue such duplicative relief under the SCPWA, this Court concludes that theirASCPW
claim presents no obstacle to the FLSA’s purposes and objectives and is therefore nptgareem
As a resllt, Defendants’ motion to dismiss Plaintiffs’ SCPWA claim is denied.

As to Plaintiffs’ unjust enrichment claim, the law is clear in the Fourth Circuit that state
law claims duplicating FLSA claims are preempteskee Andersqrb08 F.3d at 194 (agreeing
with several district courts that deemed “state claims to be preempted by the FRegAthose
claims have merely duplicated FLSA claimsc); Nimmons 2007 WL 4571179, at *2 [T]he
FLSA preempts all statlaw causes of action premised upon failure to pay overtime . .. ."”). In
Andersonthe Fourth Circuit approvingly cited a district court’s holding that the fiffainunjust
enrichment claim arosgirectly from their minimum wage and overtime claims under the FLSA
and was therefore preempted. 508 F.3d at 194 (ctmgmbol v. Fairfield Resorts, IncNo.
2:05cv463, 2006 WL 2631791, at *6 (E.D. Va. Sept. 11, P0O&herefore, to the extent that
Plaintiffs asserunjust enrichmento recovemunpaid minimum and overtime wagésat claimis
preemptedand Defendants’ motion is granted. However, for the same reasons discussed above
with respect to PlaintiffSs SCPWA claim, Defendants’ motion to dismiss is denie@ as t
Plaintiffs’ unjust enrichment claim to the extent that claim seeks tips paid tdigxpan excess

of the minimum wage requirements.



Plaintiff s’ Motion for Conditional Certification

LEGAL STANDARD

Underthe FLSA employeesnay institute a collective action against their employer on
behalf of themselves and similarly situated empleyékhe FLSA’s collective action provision
states that:

[a]n action to recover [unpaid overtime compensation] may be maintained against

any employer (including a public agency) in any Federal or State court of

competent jurisdiction by any one or more employees for and in behalf of himself

or themselves and other employees similarly situated. No employee shall be a

party plaintiff to any such action unless he gives his consent in writing to become

such a party and such consent is filed in the court in which such action is brought.
29 U.S.C. 816(b). The mechanism outlined ir28§b) is designed to facilitate the efficient
adjudication of similar claims by “similarly situated” employees, permitting theotidason of
individual claims and the pooling of resources in prosecuting such actions adpmainst t
employers. SeeHoffmannLa Roche Inc. v. Sperlingt93 U.S. 165, 170 (1989)aFleur v.
Dollar Tree Stores, In¢30 F. Supp. 3d 463, 4GQE.D. Va. 2014),reconsideration denied2014
WL 2121563 (E.DVa. May 20, 2014)and motion to certify appeal denigd014 WL 2121721
(E.D. Va. May 20, 2014)Lynch v. United Servs. Auto. Ass#91 F. Supp. 2d 357, 367
(S.D.N.Y. 2007). In deciding whethethe named plaintiffs inan FLSA action are similarly
situaed’ to other potential plaintifiscourts generallemploya twostage approach.Purdham

v. Fairfax Cty. Pub. Sch629 F. Supp. 2d 544, 547 (E.D. Va. 2009) (quoBagker v. Rowland

Express, InG.492 F. Supp. 2d 1159, 1164 (D. Minn. 20073ge alsoRegan v. City of

2. Although the Fourth Circuit has not yet enunciated a test for conditiertdlcation of collective actions
district courts in the Fourth Circuit, including this Court, typicadliifdw the twostage, or twestep, approach when
deciding whether named pldiiifis are similarly situated to potential plaintiff&.g, LaFleur, 30 F. Supp. 3@t 467
(“District courts within. . .the Fourth Circuit . .have uniformly employed a twstep inquiry in deciding whether

to certify a collective action under the FLSA..”); Curtis v. Time Warner Ent't, No. 3:12cv-2370GJFA, 2013

WL 1874848, at *2 (D.S.C. May 3, 2013) (“Althoudfire Fourth Circuit has not directly addressed the appropriate
standard for certifying a collective action unde21%(b), district courtén this circuit, includingthis court, follow

the [two-stage] process. ..").



Charleston No. 2:13cv-03046PMD, 2014 WL 3530135, at *2 (D.S.C. July 16, 2014);
Pelczynski v. Orange Lake Country Club, 284 F.R.D. 364, 367 (D.S.C. 2018imons V.
Pryor’s, Inc, No. 3:11cv-0792CMC, 2011 WL 6012484, at *1 (D.S.QNov. 30, 2011);
MacGregor v. Farmers Ins. Ex¢ghNo. 2:10cv-03088DCN, 2011 WL 2981466, at *2 (D.S.C.
July 22, 2011).

The firststepin this processwhich is the subject of the instant Motion, is thetice,” or
“conditional certification,” stage.Purdham 629 F. Supp. 2d at 547. Here, “a plaintiff seeks
conditional certification by the district court in order to provide notice to similathated
plaintiffs” sothat they can “opin” to the collective action.Pelczynski284 F.R.D. at 36768.
With regard to this notice phase, “[tlhe Supreme Court has held that, in order to exipedite
manner in which collective actions under the FLSA are assembled, ‘districts doave
discretion[,] in appropriate cases[,] to implement 8 216(b) . . by facilitating notice to
potential plaintiffs.” Purdham 629 F. Supp. 2d at 54guotingHoffmanta Roche, In¢.493
U.S. at 169). At this stage, the court reviews the pleadingsaffidavits to determine whether
the plaintiff has carried his burden dfasving that he is similarly situated to the other putative
class membersPelczynski284 F.R.D. at 36&urdham 629 F. Supp. 2d at 5448. “Because
the court has minimal evidence, this determination is mesiieg a fairly lenient standard.
Steinberg v. TQ Logistics, IndNo. 0:10cv-2507JFA, 2011 WL 1335191, at *1 (D.S.C. Apr. 7,
2011). Paintiffs mustmakeonly “a modest factual showing sufficient to demonstrate that they
and potential plaintiffs together were victims of a common policy or plan thatedothe law,”
Purdham 629 F. Supp. 2d at 548. If the court determines that the proposed class members are
similarly situated, the court conditionally certifies the claSteinberg2011 WL 1335191, at *1.

The putative class members are tmafied and affordedthe opportunity to “optn,” and the



caseproceeds as a representative actimoughout discovery.ld. (citing Scholtisek v. Eldre
Corp, 229 F.R.D. 381, 387 (W.D.N.Y. 2005peealso Genesis Healthcare Corp. v. Symcgzyk
133 S. Ct. 1523, 1530 (2013) (citation omitted)@Jonditional certification’ does not produce a
class with an independent legal status, or join additional parties to the action. The sole
consequence of conditional certification is the sending of -@pptoved wriien notice to
employees, who in turn become parties to a collective action only by filingmvatinsent with
the court.” (citing 8 216(b))).

Second, after the court has conditionally certified the cthsspotential class members
have been identified and notified, and discovery has been completed, “a defendahemay t
move to decertify the collective action, pointing to a more developed record to support its
contention that the plaintiffs are not similarly situated to the extent that a collective wotild
be the appropriate vehicle for relief.”"Pelczynski 284 F.R.D. at 368. At this optional
“decertification stage,” the court applies a heighteneddpetific standard to the “similarly
situated” analysis. Steinberg 2011 WL 1335191, at *2seePelczynski 284 F.R.D. at 368.
“Courts have identified a number of factors to consider at this stage, incl(idimysparate
factual and employment settings of the individual plaintiffstti2)various defenses available to
defendants that appear to be individual to each plaintiff, andai(@ess and procedural
considerations.” Curtis, 2013 WL 1874848, at *3 (internal quotation marks omitted). If the
court determines that the plaintiffs are not, in fact, similarly situgteday decertify the class
dismiss the opin plaintiffs’ claims without prejudice, and permit the named plaintiffs to proceed

on their individual claimsld.



ANALYSIS

Plaintiffs request that this Court enter an order: (1) conditionally certifying @ dfs
individual restaurant employees (“Proposed Class”), as detailed furthen;h@girequiring
Defendants to produce the names, last known addresses, and telephone numbers of putative class
members in an electronic format within twenty da{®) authorizing Plaintiffs’ courd to
contact and send noticespatative class memberand(4) approving Plaintiffs’ propced class
member notificatiorand consent form&.he Court will address each request in turn, along with
Defendants’ objections thereto.

l. Conditional Certification

Plaintiffs move to conditionally certify the following Proposed Class:

All current and former Servers employed by the Defendants after May 21,]2012[

who were not paid minimum wage for all hours worked and who worked

overtime hours but were not paid proper overtime wages during all or part of their

employment.
(PI's. Mem. Supp. Mot. Conditional Class Certification, ECF No12&tl.)

Defendantsbject to thebreadthof the Proposed Class, stating that the class should be
limited to servers from tSpartanburg Wild Wing restaurant, and not include all servers in all
Wild Wing restaurants As discussed further herein, the Court agrees that the class should be
narrowed but not to the extent requested by Defendants.

The Court notes that Plaintiftsffer only three affidavits in support of their request for
such a broad Proposed Class. First, they offer the affidavits of the named plairaifid, D

Meller and Kerstin Robinson. Both Meller and Robinson worked at the Spartanburg Wild Wing

and do notnclude anything in their affidavits about other Wild Wing locations. Next, #fgin



offer the affidavif of Amanda Rice, who worked as a server at Wild Wing locations in
Greenville, Charleston, and Asheville over a period from 2Z@BL. Defendants have filed a
motion to strike Ms. Rice’s affidavit, and Plaintiffs responded by submittingbatantially
identical declaration from Ms. Rice. The Court will permit Ms. Rice’s declaratioeplace her
defective affidavit. However, as Defendants point out in their motion to strike, MswR& not
employed by Wild Wing during the relevant time frame. Defendants asserth#éyamade
changes to their policies in 2012, a year after Ms. Rice left in 2011. Althoughff3lairde the
Court to consider MsRice’s affidavit as circumstantial evidence of a common scherpé&ier
throughout all Wild Wing restaurants, even during the relevant period fromu2il2015; the
reality is that Plaintiffs have not produced any evidence demonstratingppgerptipouts
occurredanywhere other than the Spartanburg Wild Wing restaurant from#aid2015.
Nonetheless, as Plaintiftiscusdn their reply, the affidavits filed by Defendants in their
response in opposition demonstrate that the allegedly impropeutigo expeditors were not
confined to the Spartanburg location. Based on Defendants’ affidavits, the MourdnEleas
Vista, Columbiana, Greenville, Hilton Head, and downtown Charleston locations all tpdrmit
the expeditors to receive tips from the sesvior various lengths of time. While the Court
expresses no opinion at this stage as to whether theutspto expeditorswere legally
permissible, there is sufficient evidence in the record for the Court to cedifss including the
locations discussed above. Additionally, in light of the evidence before the Court that a

substantial number of both corporate and franchise Wild Wing restapemmtstted expeditors

3. Ms. Rice’s “affidavit” is defective. It was signed electronically aag wever notarized. Additionally, it did
not meet the requirements of an unsworn declaration because it did ndeitieé date on which it was executed or
any extrinsic evidence to prove the date on which it was exec8ex28 U.S.C. 81746.

4. The Court use of a thrgeear time period is not meantéapress any opinion as to whether or not Defendants’
alleged violations were willful.



to receive tips from servers, the Court will alldle parties twentpne daysto do limited
additional discovery to determine whether the other corponateed and franchise Wild Wing
restaurants engaged in similar practices. Becaasditionalcertification is meant to result in
increased efficiencythe Court is reluctant to conditidhacertify a class in various pieces.
Accordingly, Plaintiffs’ Motion for Conditional rtification is denied without prejudiaentil
such time as the partie®nduct theitwenty-one days ofimited discovery on the question of
whether expeditors reced tips from servers in any Wild Wing restaurant, corporate owned or
franchise during the period frordanuary 12012 until now Once Plaintiffs have #iled their
motion, the Court will address the parties’ requests as to the proposed notice andfoonsent
Motion to Strike Affidavit of Amanda Rice and Gross Receipts of Servers

Finally, the Court turns to Defendants’ motion to strikbefendants request that the
Court exclude Ms. Rice’s affidavit, along with the declaration she exeastadeplacemenfAs
noted above, the Court will permit Ms. Rice’s declaration to replace her invididvéif See28
U.S.C. 8§ 1746 (stating that unsworn declarations meet the affidavit requirems&gtsed under
the penalty of perjury)see alsdNilliams v.Sielaff 914 F.2d 250 (4th Cir. 1990) (table) (same);
Taylor v. Urch No. 2:12cv-1293JMC, 2013 WL 4041956, at *5 n.2 (D.S.C. Aug. 8, 2013)
(same) AlthoughMs. Rice’saffidavit failed to meet the requirements established in the Federal
Rules of Civil Rocedure, her substituted declaration comphgh those rules Accordingly,
Defendants’ motion is granted as to Ms. Rice’s affidavit, but denied as to heatlenlar

Next, Defendants ask the Coud strikethereceipts submitted by Plaintiffs suypport of
their motion for conditional certification The Court denies Defendantgquest The Court
notes that it did not and need not consider the receipts in order to reach the resudsedisc

above. Nonetheless, the Court concludes that the tedepe been properly authenticatsd



way of Mr. Mellefs and Ms. Robinson’s affidavitsSeeFed. R. Evid. 901(b)(1) (stating that
“[tlestimony that an item is what it is claimed to be” is sufficient to satisfy the aithton
requirement). Any quesion of how Plaintiffs obtained those receiptegtowards credibility,
which the Court may not weigh at this junctur8ee Butlewv. DirectSAT USA, LLC876 F.
Supp. 2d560, 571(D. Md. 2012)(“credibility determinations are usually inappropriate for the
gueston of conditional certificatiol) (internal quotation marks and citation omitted).
Accordingly, Defendants’ motion to strikegranted in part andeniedin part.

CONCLUSION

For the foregoing reasons, it iORDERED that Defendants’ Motion to Disias is
GRANTED IN PART and DENIED IN PART, that Plaintiffs Motion for Conditional
Certificationis DENIED WITHOUT PREJUDICE, and that Defendants’ Motion to Strike is
GRANTED IN PART andDENIED IN PART.

AND IT ISSO ORDERED.

@%

PATRICK MICHAEL DiFry
United States District Judge

March 21, 2016
Charleston, South Carolina
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