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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
CHARLESTON DIVISION

Kareem Jabbar Leaphart, ) Civil Action No.: 2:15ev-04910JMC
)
Petitioner, )
)
V. )
)
)
Warden Willie L. Eagleton, ) ORDER AND OPINION
)
Respondent. )
)

Petitioner Kareem Jabbar Leaphart seeks habeas relief pursuant to 28Q228& This
matter is before the court pursuant to Respondent Warden Willie L. Eagletnaiged Motion
for Summary Judgment (ECF No. 35) as tor#raainingportions of Ground Two of Petitioner’s
habeas petition. As set forth below, the cdBRANTS Respondent’'senewedMotion for
Summary Judgmenid;) and ACCEPTS the Magistrate Judge’s Report and Recommendation
(“Report”) (ECF No. 37).

l. RELEVANT FACTUAL BACKGROUND

The court begins with a brief review of the evidence presented at Petitibmai’s
Douglas Curry(“Curry”), anarcoticsagenemployedyy theSheriff'sOffice in Lexington, South
Carolina,testifiedthat theSheriff's Office hadreceivedseveralcomplaintsfrom citizensliving
in amobile homeparkin West Columbia that they believeldug actvity was going on in the
area. (ECF No.-8 at 4849.) Curry testifiedhat,asaresultof thesecomplaintsponMarch 15,
2006, heandothermemberof histeam decided to “go out there and make an undercovgr’stin
(Id. at 50.) Curry statedhat they “uspl] an undercoveofficerin anundercovecar,and[they

wenf{ out [to] seaf [they had anytakerson([their] undercovesting.” (Id.) Accordingto Curry,
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the police'went to the bank, took some money oufibfeir] nardotics] account,”and“issuedit”
to John Moorg“Moore”), anemployeeof the Lexington Count$heriff’'s Office assignedo the
narcotics unitto makethe undercovebuys. (Id. at 5651.) Currytestifiedthattheyissuedthe
moneyto Moore,andthe otherofficersstayedonthe perineter “like a holding pattern.”Id. at
51.) Curry stated that Moore’s vehicle was fitted with a monitoring device so theg polild
hear what was going on in the vehicléd. @t 50.) Curry testifiedthatPetitionerapproached
Moore’svehicleand“told [Moore]to cutthe block.” (Id. at 5253.) Accordingto Curry, Moore
drove around the bloa@dndcamebackto Petitionerwhenthedrugdeal was complete, Moore “told
[them] to go ahead and affect an arrest.Id.(at 53.) When the other officers “rolled,up
Petitioner took off running(ld.) Curry stated, [Petitioner]took off betweertwo trailersright
on the roadwayAnd ashedid, he tookwvhatwasin his pocketthrewit down on the ground, and
continued to run withAgents Gleaton and Strange in pursud.”a{ 53-54.)
CurryidentifiedState’sExhibit 1as‘the moneyor some of the moneyhatPetitionethrew
andCurrypickedup; the exhibitvasadmittedover counsel’sbjection under South Carolina Rules
of Evidence 1002nd1003. (d. at 57.) As to State’s Exhibit 2, Curry testified that the contents
of that were “the one piece of craptcainethatwe originally purchasedrom [Petitioner],along
with a baggiethat containedseveral other pieces and a small baggie of powder cgtaine
according to Curry, “[tlhis is what [Curry] recovered on the way back to finisjk that
[Petitioner] had thrown down when he took ffining.” (Id. at56.) Curry clarified that Exhibit
2-BwasthecrackthatMoorepurchasedrom Petitioner; Exhibit ZC “is the baggie that contained
crack cocaine that [Petitioner] threw down, alaitl the $20hathehadgottenfrom John Moore
when|officers] began chasinfgPetitioner}” and Exlibit 2-A was the cocainpowder that was in

the baggie. I¢l. at 77.)



Moore testified that on the day in question, he went undercover at the trailer park,
“rid[ing] through it and see[ing] if anybodyould sell [drugs] to [him].” Id. at 10203.) He
testified that State’s Exhibit 3 was a videotape of the transaction as it acthateday; it was
admitted nto evidence without objectionld( at 10304.) Moore testified that he pulled into the
parking lot, and Petitioner approached Moe, asking him what he needed.(Id. at 105)
According to Moore, after some conversation, includiegitioneraskingto seeMoore’s"“stem”
(or“the tool or pipethat youuseto smokehecrackwith”), PetitioneraskedvViooreto “cut around
the block.” (Id. at 105-07.) Moore testified that he cube block, came back up Retitiorer,
received the crack frometitioner, ad gavePetitioner the $40.1q. at 107-08.) More testified
that he gavePetitioner“$40 of narcoticsfunds,and[Petitioner] handed [Moore] somerack
cocaine.” (Id. at 105109.) Mooreidentified State’sExhibit 2-Basthecrackhereceivedfrom
Petitionerandgaveto Agent Curry. I[d. at 109.)

Emily Homer,achemisemployedythelLexington Countyheriff sDepartmenttestified
thatState’sExhibit 2-Awas.47gramsof cocainénydrocholorideState’sExhibit 2-Bwas.35grams
of cocainebase(alsoknownascrack);and State’sExhibit 2-Cwas .94 gramsof cocainebase.
(Id. at 134, 138.) State’s Exhibit Numbers-2, 2-B, and2-C were admitté during Ms. Homer’s
testimony. Id. at139-40.)

Thejury convictedPetitionerof distributionof crackcocaineandresistingarrest. (ECF
No. 82 at 13.)Petitioner wasound noguilty of possessiowith intentto distributecrackcocaine
andpossessiowith intent to distribute cocaineld()

. RELEVANT PROCEDURAL BACKGROUND
Petitionerfiled his habeas petitioan December 10, 2015. (ECF No. IOn March 24,

2016, Respondent filed Motion for Summary Judgment. (ECF No. 9.) On June 30, 2016



Petitioner filed a response in opposition to the Motion for Summary Judgment (ECF No. 19), to
which Respondent filed a reply (ECF No. 20pn January23, 2017, Magistrate Judge Mary
Gordon Baker filed &eport,recommendinghat Respondets Motion for Summary Judgment
(ECF Na 9) be granted and Petitioner’s habeas petition be dismissed with prejudide NGEC

21.) In an Order dated March 29, 2017, the court granted in part and denied in part Re'spondent
Motion for Summary Judgment. (ECF No. 2&pecifically, summary judgment was granted to
Respondent as to all grounds in thetition except to a portion of Ground two, namely the
following claims of ineffective assistance of counsel:

(a) failing to object to the State’s failure to lay pmoper foundation for the
introduction of the photocopyf currency that the State contended was part of
the drug buy, and

(b) failing to object to the repeated assertions by Agent Curry that the money in
guestion was the buy money where the record is completely void of any
evidence whatsoever that serial numbers, or any other distinguishing features
of the money used, werecadedthrough any method.

(Id. at 67, 21-23.) The court stated in its Ordeter alia:

The court notes that, because kihggistrate Judge’s analysis with respect to these
two reasongddressednly whethertrial counsel’sperformancavastheresultof a
strategic decision, the Report did not address whether trial counsel’s perfermanc
wasotherwisaleficientwhetherjf so,prejudiceresultedrom hisfailuretoraisethe
objections to which Petitioner points, whether, if so, these defaulted claims of
ineffective assistance are substantial, and whether, if so, PCR counsets tiail
asserthedefaultecclaimsamountso causeandprejudice undeartinez Thecourt
alsonoteghattheparties’argumentsvith respecto thesewo reasons under Ground
Two are somewhatursoryand providelittle authorityto guidejudicial analysis.

1 South Carolina Rule of Evidence 901(a) provides that “[t]he requirement of authentiocati
identification as a condition precedent to admissibility is satisfied by evidefiiéent to support
a finding that the matter in question is what its propbokams.”
2 South Carolina Rule of Evidence 602 provides that:
A witness may not testify to a matter unless evidence is introduced sufficient to
support a finding that the witness has personal knowledge of this matter. Evidence
to prove personal knowledge may, but need not, consist of the witness’ own
testimony. This rule is subject to the provisions of Rule 703, relating to opinion
testimony by expert witnesses.



Denyingsummaryjudgment without prejudicatthis pointwill allowRespondent to

refile his motion and will allow the parties to present more fullyettged

arguments on the issues.

(Id. at 23.) Accordingly, e court recommitted the remaining two claims of ineffective assistance
to the Magistrate Judger further consideratian (Id. at 26.) Thereafter, the Magistrate Judge
ordered the parties to file any additional motions in the case on or before May 5,(ECE/ No.

30.)

On May 5, 2017, Respondent filed a renewed MotionSianmary Judgmenasserting
three arguments(ECF No. 395 First, Respondent statthat because Agent Curry’s testimony
clearly demonstratabat the photocopy was of two bills that the team obtained from the bank, that
they were actually issued to Agenbbte and that they were used in the undercover drug buy, an
objection based upon the States’ supposed failure to establish a proper fourfdhg@dmission
of the currency under South Carolina Rule of Evid&@ewould have been meritlessd. @t 15
16.) Second, Respondent posits thgentCurry’s testimonyvas not based upon opinions drawn
by him. (d. at 19.) Instead, “Agent Curry’s testimony that the photocopies were of the “buy
money” was strictly based on matters within his personal knowledge: he washirobbtaining
the money from the bank that was subsequently used in the undercover buy; he gave the money to
Agent Moore, anthewas able to identify the money that he pickedrap the groundn thearea
where Petitioner had dropped it as the money used in the transaction. He couldiblgbdest
the photocopy was of the same moiefid.) Lastly, Respondent concludes thaither piece of
evidence, although both relevant and probative, was necessary to successfuliytgrettioner
for distribution of crack cocaine.(Id. at 2425.) Consequently Respondent proclaims that

Petitionercannot provehathe was prejudiced by trial coun'seihactions. id.)



On May 15, 2017Petitionerfiled a reply, asserting that “the evidence in fact refutes any
claim that Agent Curry saw the evidence in question thrown to the ground. Agent Curry not only
does not say he saw Petitioner throw this evidence to the ground, he does not even claitn he we
to the spot where he saw Petitionercdrsl the baggie, but rather stated that he “recovered it” on
his way back to this vehicle.” (ECF No. 36 ab4 Petitioner espouseisatevidence of the bills’
existence corroborates the testimony of Age@urry and Agent Moore, which makes their
testimay that amoneyfor-drugs transaction occurred more likely, highlighting pirecise
reasons why the introduction of this evidence is highly prejudicial to his dasat $6.)

On January 31, 2018, the Magistrate Judge filed a second Regmanending that
Respondent’s Renewed Motion for Summary Judgment be granted and that Pstitiabeas
petition bedismissedvith prejudice. (ECF No. 37.) The parties were advised of their right to file
objections to the Report. (ECF No. 37 at 13.) On March 16, 2018, Petitioner filed an objection to
the Report. (ECF No. 42.) Petitioner maintained that it is impossible to know to vgnat de
Petitioner’s jury was undulynfluencedby State’s Exhibit No. 1 and Curry’s claims that he knew
it depictedmoney thrown to the ground IRetitionerand that the bills in questiomere the same
bills given toAgentMoore and used in a buy from Petitioner. (ECF No. 42 at 5.) Accordingly,
Petitionerclaims this evidence improperly bolstered tbstimonyof undercover Agent Moore
thereby prejudicing his caseld.)

. LEGAL STANDARD
A. The Magistrate Judge’s Report and Recommendation

The Magistrate Judge’s Report and Recommendation is made in accordance wg&h28 U

§636(b)(1) and Local Civil Rule 73.(0B)(2)(c)for the District of South Carolindhe Magistrate

Judge makes only a recommendation to this cduré recommenden has no presumptive



weight. The resposibility to make a final detemination remains with this courBee Mathews v.
Weber 423 U.S. 261, 27471 (1976). The court is charged with makindeanovodetermination

of those portions of the Report and Recommendation to which specific objection is made, and the
court may accept, reject, or modify, in whole or in part, the Magistrate Judgefameendation

or recommit the matter with instriigns. 28 U.S.C. 8 636(b)(1).

B. Summary Judgment Standard

Summaryjudgmentis appropriatevhenthe materialsin the recordshowthat “thereis no
genuine disputasto anymaterialfactandthe movants entitledto judgment as a matterf law.”
Fed. R. Civ. P. 56(a). “[[]n ruling on a motion for summary judgment, ‘the evidence of the
nonmovant is to be believed, and all justifiable inferemcedo be drawn in his favor.Tolan v.
Cotton 134 S. Ct. 1861, 1863 (2014) (per curiélnackets omitted) (quotingnderson v. Liberty
Lobby, Inc, 477 U.S. 242, 255 (1986)). A dispusegenuine “if the evidence is such that a
reasonable jury could return a verdict for the nonmopiagy,” andafactis materialif it “might
affectthe outcome of the suit undide governing law.Anderson477 U.S. at 248.

The party seeking summary judgment shoulders the initial burden of demonst#tieg
courtthatthereis no genuinéssueof materiaffact. SeeCelotexCorp. v. Catrett477 U.S. 317, 323
(1986).0nce the movant has made this threshold demonstrdt@npnmovingarty,to survive
themotionfor summanjudgmentmaynot rest on the allegjans averred in its pleadings. Rather,
the nomovingparty must demonstratieatspecific,materiafactsexistwhichgiveriseto a genuine
issue.See idat 324.

C. Section 2254 Standard

BecausePetitionerfiled the petition after the effective date of the Antiterrorism and
Effective Death Penalty Act of 1996 (“AEDPAMBis claims argovernedy 28 U.S.C. § 2254(d),

asamendedLindhv. Murphy, 521U.S.320 (1997).Section2254 setsseveralimits on the power



of afederalcourtto grant arapplicationfor awrit of habeagorpus on behalf of stateprisoner.”
Cullenv.Pinholster 563U.S.170, 181 (2011)Forinstance§ 2254 authorizegviewof only those
applications asserting a prisoner iustody in violation of the Constitution or federal law and
only when, except in certain circumstances, the prisoner has exhausted remediesl fpthe
state. Id.

Whena 8 2254 petition includes a claim that has been adjudicated on theimasitste
courtproceeding8 2254 providesghat the applicationshall not begranted with respect to that
claim, unless thetate court's adjudication of tlodaim:

a. resulted in a decision that was contrary to, or involved an unreasapabtation
of, clearlyestablishefederalaw,as determined by the Supreme Court of the United
States;or

b. resulted in a decision that was based on an unreasonable determination of the facts
in light of the evidence presented in the state court proceeding.

28 U.S.C. § 2254(d) This is a ‘difficult to meet,” and ‘highly deferential standard for evahg
statecourtrulings,which demandshatstatecourt decisions bgiventhebenefit of the doubt’’
Pinholster 563 U.S. at 181 (internal citations omitted) (quotkgrrington v. Richter562 U.S.
86, 102 (2011)Woodford v. Visciotti537 U.S. 19, 24 (2002) (per curiam)).

D. Ineffective Assistance ofZounsel

TheSixthAmendmenprovideghat‘[ijn all criminalprosecutions, theccused shall enjoy
the right . . . to have the Assistance of Counsel for his defense.” U.S. Const. amend. VI. The
Supreme Court has held that this right is violated when counsel retained by, or a@pmiate
criminal defendant fails to provide adequate effective legal assistanc8ee Stricklandr.
Washington, 466 U.S. 668, 686 (1988}ricklandestablished &wo-prongtestfor a claim of
ineffectiveassistancef counsein violation of the Sixth Amendment, undewhich the criminal

defendant must shogeficientperformancend resulting prejudicéd. at 687.



“The performance prong dbtrickland requires a defendant to show ‘that counsel's
representation fell below an objeatistandard of reasonablengsgafler v. Cooper566 U.S.
156, 163 (2012) (quotingill v. Lockhart 474 U.S. 52, 57 (1985)). “[Clouns#ould béstrongly
presumedo have rendereddequat@assistancandmade all significant decisions in the exercise

of reasonable professional judgmeitand courts should indulge in a “'strong presumption that
counsel's conduct fell within the wide range of reasonable professiesiatance.”Burt v.
Titlow, 134 S. Ct. 10, 17 (2013) (quotiSgrickland 466U.S.at689-90).“To establisttrickland
prejudice a defendant mushow thatthereis a reasonable probabilithat, but for counsel's
unprofessionatrrors theresult oftheproceedingvould havebeendifferent.” Lafler, 566U.S.at

163 (quotingStrickland 466 U.S. at 694).

The standardor anineffectiveassistancelaim underStricklandin the first instanceis

already'a mostdeferentiabne,”and“[s]Jurmounting Stricklandshigh baiis neveraneasyask.
Richter, 562U.S.at 105 (quotingPadilla v. Kentucky 559U.S. 356,371 (2010)). Consequently,
“[e]stablishingthatastatecourt’'sapplicationof Stricklandwas unreasonable under § 2254(d) is
all the more difficult, as the standards createdShycklandand § 2254(d) are both ‘highly
deferential,” and when the two apply in tandem, review is ‘doubly’ kb.{internal citations
omitted) (quoting<nowles v. Mirzayan¢é56 U.S. 111, 123 (2009)indh, 521 U.S. at 333, n.

7 (1997);Strickland 466 U.S. at 689)."When § 2254(d) applies, the question is not whether
counsels actions wergeasonable... [but] vdther there is any reasonable argument that counsel
satisfiedStricklands deferential standardRichter, 562 U.S. at 89.

IV.  ANALYSIS

As explained irHarrington v. Richter562 U.S. 86 (2011),

With respect to prejudice, a challenger must demonstrata%onable probability
that,butfor counsel’s unprofessionaitrors theresultof theproceeding would have
been different. A reasonable probability is a probability sufficient to underm



confidencen the outcome.’ld. at694. It is notenough “to show that the errors had
some conceivable effect on the outcome of the proceedidgat 693. Counsel’'s
errorsmust bé‘'so seriousasto deprive thedefendanf afair trial, atrial whose
resultis reliable.” Id. at687.

Petitioner points to theounsel’s testimony at his PCR hearing to support his assertion of
prejudice:

Q. And you say that you don't think, if you had been able to suppress the

photocopies of the $20 bills that were put into evidence, it would have affected

the outcome. But thery--From a defense standpoint, this was a pretty good jury

and it could have raised an issue in their minds which would have created a

reasonable doubt. Isn’t that also true?

A. It couldbe.In fact, just to kind of go backon my testimony,the Attorney

General asked me if suppressing or moving to quash the arrest warrants or the

indictments would have had any success. | said, no. As to whether or not, if | had

used that statute under research and got the bills excluded, it would have made a

difference,l can't testify that it wouldn't have madedéference.

(ECF No. 82 at 143.) Thecourtis not persuadedThe court does not believe that these
“reasonable probability” that the result of Petitioner’s trial would have bdtaratit, even if
coun®l had been successful in keepog of evidence the photocopytbe moneyandCurry’s
testimonythatthe monewas“buy money.”

It is worth noting that Petitioneris not arguinghereinthat counselwasineffectivein
failing to object to the admissioof the bag of drugs found on the ground; the claims of
ineffective assistance of counsel raised herein relate solely to theyrfamphotocopy of the
money). Even without the photocopy of the cash, and even without Curry’s testimony that the
money was'buy money,” the jury heard Moore’s testimony that he purchasgck cocaine
from Petitioner. That very crack cocaine was emerinto evidence as Exhibit 2BECF No.

8-1 at 77.) Not only was that crack cocaadmittedinto evidence but so was Exhibit 2C,

which Currytestifiedwasthe“baggiethat containedrackcocainghat[Petitionerjthrewdown.

..whenwebegarchasinghim.” (Id.) In addition, the videof the transaction as it occurred that

10



day (which was admitted without objection), along with the other officers’ testimony,
corroborates Moore’s testimonyoore testified that when Petitioner asked to see his “stem,”
Moore asked to see Petitioner’s badge, at which time Petitioner took ouwllas (d. at 106)
In his PCR testimonyRetitioneradmittedthat the video show®etitionertaking out hisvallet.
(ECF No. 82 at 92.)MooretestifiedthatPetitionertold himto drive around the block; although
otherofficers heard very little ofhe conversation between Moore and Petitioner (and did not
hear the conversati@boutuyingdrugs) theofficersdidhearPetitionetell Mooreto goaround
theblock, justasMooretestified. (Id. at52-53, 65-66, 80, 82-83WhenPetitionerealizedhat
the policewvere present, he rar{ld. at 84.)
Therefore even assuming the photograph of the cash had been excluded, and Curry had
not testified that the money was “buy money,” there is not a reasonableiptplfzat the results
of Petitioner'sproceedingwould have beendifferent. The elementsof the offenseof which
Petitionemasconvicteddo notrequiretheexchangefdrugsfor money, and here, Moore testified
Petitioner gave him crack cocaine, and that very crack cocaine was admdteddence See
State v. Watts321 S.C. 158, 168 (Ct. App. 1998ge alsdS.C. @DE ANN. § 4453-375(B)
(2012) S.C.CoDE ANN. 8§ 4453-110(17) (2016)*Distribute’ meango deliver (otherthanby
administeringor dispensing) a controlled substance.”); S.GDECANN. 844-53-110(10) (2016)
(“Deliver or‘delivery’ meangheactual constructiveprattemptedransferof a controlled drug
or paraphernalia whether or not there exists an agency relationskfp.)United States v.
Crawford, 87 F. App’x 890, 892 (4th Cir. 2004) (“Even if Crawford was merely supplying his

roommate or other friends with marijuana without charge, such conduct constitutes

distribution.”).

11



In Jonesv. Clark, 783F.3d987(4th Cir. 2015), therial judge,afterabenchtrial, found
the petitioner guilty charges of grand larceny and breaking and entelimes 783 F.3d at
989. The district court granted the habeas petition, determining that “trial ceuiasielre to
object to the admissioof the fingerprint evidenceconstituteddeficient performancethat
prejudicedlones.”ld. at990. Thepetitionerthereinpointedto the“trial judge’scommentghat
the fingerprint evidencewhen combined with other evideneavas sufficient to establish guilt”
and argued “thathe fingerprint evidence was essential to the guilty verdict, and without that
evidence, there is a reasonabtebabilitythathe would havebeenacquitted.”Id. at 992. The
FourthCircuit reversed the grant of habeas relief, stating,
Having made that point, we readily acknowledge that the fingerprint evidence i
strong evidence tending to establish Jones’ guilt, and we do not doubt that the trial
judgereliedonthatevidencdo reachhisverdict. However themerefact of thetrial
judge’srelianceonthatevidencaloesnotestablistBtricklandprejudice Ratherthe
determinative question fdstrickland purposes is whether there is a reasonable
probability that the trial judge would have had reasonable doubt respecting Jones’
guilt if the fingerprint @idence had beeexcluded.
Id. The Fourth Circuit concluded the answer to that question was “no,” stating,

Evenif thefingerprintevidencas removedrom the equation, thedmissiorof guilt,
in conjunctionwith theevidenceestablishinghe corpuslelictiandthe evidencéhat
JonesadrecentlyvisitedJoseph’s houses sufficientto establishlonesguilt of the
chargectrimesbeyond aeasonabldoubt. Althought is “conceivable’thatthetrial
judgemayhaveacquittedJones without the fingerprietzidencewe do notbelieve
that there is a “substantial” likelihood that the judge would have done so.

Id. at 993.
The court findsJonednstructive. Evenremoving theevidenceof the photograph of money,

and Curry’'stestimonythat the moneywas “buy money,” theremainingevidenceis — for the

reasonset forth above- sufficient to establish Petitioner’s guilt of the crime of distribution of

crack cocaine beyormreasonableloubt. SeeStrickland 466U.S. at 695 (“When aefendant

challenges a conviction, the question is whether there is a reasonable prolbeibjlapsent the

12



errors, the factfinder would have had a reatbe doubt respecting guilt.”Becauséhereis not
areasonable probability thesults of Petitiner’s proceeding would have been different, the court
grants summary judgment to Respondent as to the remaining two claims otiveHissistance
of counsel. See Grueninger v. Dir., Va. Dep’t of CqrB13 F.3d 517, 5225 (4th Cir. 2016)
(where ineféctive assistancef counselclaim is basedon counsel’'dailure to file motion to
suppressthe prejudiceprong requiresthe petitionerto show “both(1) that the motion was
meritoriousandlikely would have been granted, and (2) a reasonable probability &maingy the
motion would have affected the outcome of his trial” (citiijmmelman v. Morrisord77 U.S.
365, 375)).
V. CONCLUSION
Based on the foregoing, the coGRANTS Respondent’s Motion faSummary Judgment
(ECF No. 35) andACCEPTS the Magistrate Judge’s Report and Recommendation (“Report”)
(ECF No. 37).
VI. CERTIFICATE OF APPEALABILITY
The law governing certificates of appealability provides that:

(c)(2) A certificate of appealability may issue . . . only if the applicantntede a
substantial showingf the denial of a constitutional right.

(c)(3) The certificate of appealability . . . shall indicate which specBue or
issues satisfy the showing required by paragraph (2).

28 U.S.C. 8§ 2253(c). A prisoner satisfies this standard by demonstrating that reagoisible
would find this court’s assessment of his constitutional claims is debatableray amd that any
dispositive procedural ruling by the district court is Vikee debatableSee MillerEl v. Cockrell

537 U.S. 322, 336 (2003glack v. McDaniel529 U.S. 473, 484 (2000Rose v. Lee252 F.3d

13



676, 683 (4th Cir. 2001). In this case, the legal standard for the issuance of a cedificate

appealability has ndieen met.

IT IS SO ORDERED.

United States District Judge
March 28, 2018
Columbia, South Carolina
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