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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
CHARLESTON DIVISION

FatherDoe 246, on behalf of his minor )
child, Jane Doe 246, )
Plaintiff, % C.A. No.: 2:16ev-224PMD
V. )) ORDER
Berkeley County School District and : )

James Spencer

N N

Defendants

)

This matter is before theCourt on DefendantJames Spencer'#otion to Dismiss
pursuant toFederalRule of Civil Procedurel2(b)6) (ECF No.6). For the reasons set forth
herein,the Court grants Spencer’s motiamd dismissePRlaintiff Fathe Doe 216's claim against
Spencer

BACKGROUND/PROCEDURAL HISTORY

Fathets daughterJaneDoe 246(“Doe 246”), attended Marrington Middle School in
Goose Creek, South Carolifrmm 2012 to 2014.During that time, Spencer waéarrington’s
principal.

Beginning in Februarp013, Spencer received complaints that WW, onBad 246s
male classmates, was sexually assaulting feglabsmateand engaging in other inappropriate
sexual behavior. Doe 246, however, was not one of the students who WW had abused.

Spencer did little, if anything, in response. He did not properly investigate the
complaints, he did not remoWW from the school oseparate WWrom female students, and
he did not imposedditional supervisory controls on WW that would have prevented further

abuse. Instead, Spencer allowed WW to have “continued access to [Doe 246]” and atlger fem
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classmatedor the remainder of the 2042013 school year. (Compl., ECF No. 1, at | 59).
Nevertheless, WW did not harm Doe 246 during the remainder of that school year.

In the summer of 2013, Spencer created the classroom assignments for th202013
school year. Spencer assigneBoe 246 and WW to the same classroom and, like the previous
spring, declined to increase WW's supervisidimat fall, WW sexually assaultéabe 246.

Father has sued Spencer and the Berkeley County School Distntendingthat
Spencer’s‘actions and inactions in the fall of 2013[] created for [Doe 2d&]danger of being
assaulted by WW (Compl., ECF No. lat 121.) Fatherhasasserted claigiagainst the District
for violation of Title IX, 20 U.S.C. § 168ét seq.andfor gross negligencender state lawHe
hasalso assertedclaim against Spencer for violati of 42 U.S.C. § 1983.

Spencer moved to dismiss on April 11, 2016. Fafitesl a response in opposition on
April 27. Spencer filed aeply onMay 9. Thismatter isnow ripe for consideration.

JURISDICTION

The Court has subject matter jurisdiction oathets federallaw claimspursuant to 28
U.S.C. 8§ 1331.The Court exercises jurisdiction ovéather'srelated statéaw claimbecauset
is so related tdhe federalaw claims that they form part of the same case and controvSesy.
28 U.S.C. § 1367(a).

STANDARD OF REVIEW

A motion to dismiss pursuant Rule 12(b)(6) for failure to state a claim “chaHeting
legal sufficiency of a complaint.”Francis v. Giacomel]i588 F.3d 186, 192 (4th Cir. 2009)
(citations omitted).To be legally sufficienta pleading must contain a “short and plain statement

of the claim showing that the pleader is entitled to relief.” Fed. R. Civ. P2B(a)(



Our courts usea “two-pronged approach” to asseascomplaint'slegal sufficiency.
Ashcroft v. Igbal 556 U.S. 662, 679 (2009)First, the court identifies dl of the complaint’s
factual allegations, assuséey are true, and constauall of their reasonable inferenceas
favor of the plaintiff. E.g, E.l. du Pont de Nemours & Co. v. Kolon Indu&37 F.3d 435, 440
(4th Cir.2011);see also Igbal556 U.S. at 678 (“[T]he tenet that a court must accept as true all
of the allegations contained in a complaint is inapplicable to legal conclusiorigign, it
determines whether those presuntiest allegations‘contain sufficient factual matter. . to
‘state a claim to reliethat is plausible on its face.”Igbal, 556 US. at 678 quoting Bell Atl.
Corp. v. Twombly550U.S. 544, 570 (200Y) “A claim has facial plausibility when the plaintiff
pleads factual content that allows the court to draw the reasonable inferertbe thefendant is
liable for the misconduct alleged.Id. (citing Twombly 550 U.S. at 556).The complaint must
demonstrate that the plaintiff’s right to relief is more than a mere possibility, bugdtnos rise
to the level of evincing a probability of successl. Accordingly, “[d]etermining whether a
complaint states a plausible claim fotieEwill . . .be a contexspecific task that requires the
reviewing court to draw on its judicial experience and common seleat 679.

DISCUSSION

Spencer argudse is entitled to qualified immunityvhichis “an entitlement not to stand
trial or face the other burdens of litigation.Mitchell v. Forsyth 472 U.S. 511, 526 (1985).
Analyzing an assertiorof qualified immunity involves two steps. First, tloeurt must
“detemine whether the plaintiff has alleged the deprivation of an actustitdional right at
all.” Conn v. Gabbert526 U.S. 286, 290 (1999 If he has notthe analysi®nds therebecause
his § 1983 claim fails. See id. However, f he has, the court themdétermings] whether that

right was clearly established at e of the alleged violation.ld. The answer to thaecond



guestion determines whether the defendaunstdefend against thg 1983 claim See id. As
explained belowf-athefts claim cannot survive the first step oetGonnanalysis.

“Section 1983 impses liability on state actors who cause ‘theprivation of any rights,
privileges, or immunities secured by the ConstitutionDoe v. Rosa795 F.3d 429, 436 (4th
Cir. 2015) (quoting 42 U.S.C. 8 1983) “[T]hese constitutional rights include a Fourtéent
Amendment substantive due process right against state actor conduct that @eprivigidual
of bodily integrity. Accordingly, state actions that result in sexual abuse of children can be
actionable under § 19831d. at436-37(internal citation omitted).

However, wken a private actor perpetratéhe sexual abuse, state actor liability for such
harm ‘s significantly limited.” Rosa 795 F.3dat 437. The Due Process Claysen which
Fathets 8§ 1983 claim is baseddoes not tmpose an affirmativeobligation on the State” to
“protect the life, liberty, and property of its citizens against invasion lyater actors.”
DeShaney v. Winnebago Cty. Depf Social Servs489 U.S. 189, 195 (1989)As a general
matter, then, . .a State’s failure tprotect an individual against private violence simply does not
constitute a violation of the Due Process Claudd."at 197 see also idat 196—97(stating that
because “the Due Process Clause does not require the State to provide s witizgoaricular
protective services, it follows that the State cannot be held liable under tne Gtat injuries
that could have been averted had it chosen to provide them?”).

DeShaneyleft open “two narrow circumstances which a state actor can be liable
under8 1983 for privately caused harnRosa 795 F.3d at 437. One of those circumstances
arises in what is calletthe “statecreated danger” doctrineSee idat 438. Under the doctrinega
state actor is liable factively creatingr contributing to alangerous situation that resulteda

private person harming the plaintifSee Pinder v. JohnspB4 F.3d 1169, 1177 (4th Cir. 1995)



(en banc) Undersuch circumstances, the state actor is liable because his cregtion of
contribution tothe danger iSakin to . . directly causing harm to the injured partyd. Father
bases Is 8 1983claim on this doctrine.

“[T]o establish § 1983 liability based on a stateated danger theory, a plaintiff must
show that the state actor created or increasediskeof private danger, and did so directly
through affirmative acts, not merely through inaction or omissioR3dsa 795 F.3d at 439.
Affirmative conduct by the state actoraey requirement of thdoctrine. Id. at 440 (citing
Butera v. District ofColumbig 235 F.3d 637, 650 (D.CCir. 2001)) see also DeShaney}89
U.S. at 20Qobserving “it is the State affirmative act” that “trigger[s] the protections of the Due
Process Clause”) Failing to defusea preexisting dangdas not an affirmative actinder the
doctrine. SeeRosa 795 F.2d at 440 (holding college president was not liable forcteéted
danger where, “at worst, he failed to take actions that might have rertbgeadctims]from an
ongoing danger that had been present for a long")tinButera 235 F.3d at 650“No
constitutional liability exists where the State actors ‘had no hand in rgetiie danger but
[simply] stood by and did nothing when suspicious circumstances dictatedeaactive role for
them.” (quotingReed v. Gardrre 986 F.2d 1122, 1125 (7th Cir. 1998j)teration inButerg);
Sargi v. Kent City Bd. of Edy&0 F.3d 907, 913 (6th CiL995) @ffirming summary judgment
where there wa$no evidence that the Board took aaffirmative action that exposed decedent
to any danger to which she was not already expdseloreover affirmative conduct alone
does not necessaritsanslate tdiability. The conduct must either create the risk of private harm
or increase that riskRosa 795 F.3d at 439. Accordingly, an act that does not increase the risk
of harm from a preexisting dangeamot trigger liability under the doctrineSeeid. (“As

DeShaneynakes clear, allowing continued exposure to an existing danger by failimigtoeine



is not the equivalent of creatimmg increasing the risk of that danger.Armijo ex rel.Chavez v.
Wagon Mound Pub. S¢hl59 F.3d 1253, 1263 (10th Cir. 199g)]f the danger to the plaintiff
existed prior to the stdteintervention, then even if the state put the plaintiff backath $ame
danger, the state would not be liable because it could not have created a dangezdiiat al
existed.”) These narrowcontours ofthe statecreated danger doctrine creaté'd@manding
standard for constitutional liability Sargi 70 F.3d at 93; see alsoRosa 795 F.3d at 439
(stating thaDeShanewndPinder set “narrow limits” on the doctrine).

A recent opinion from this Court involving Spencer and WW demonstratav
demanding that standard iSee Mother Doe 203 v. Berkeley Cty. Sch, Bd. 2:14cv-3575-
PMD, 2015 WL 5997121 (D.S.@ct. 14, 2015)reconsideration and amendment denisitp
op. (D.S.C. slip op. Dec. 7, 2015)n Mother Doe203 WW molestedDoe 203,anotherone of
his female MarringtorMiddle Schoolclassmatesseveral imes during the 20122013 school
year. Id. at *1. After Doe 203’'s mother reported the abuse to Spencer in February 2013,
Spencer“ made a conscious decision to not restrict the male student’'s conta¢Do&203]”
for the remainder of the school yedd. (quoting complaint). Then, for the 201:2014 school
year, Spencer allowed Doe 203 and her abuser to be in class togethelégdintoughout the
remainder of the 2032013 school year, and then during the 22184 school year, WW
continued to ralestDoe 203.1d.

Doe 203s mother sued the District and Spencer, asserting astdeed dangeg 1983
claim against Spencerld. Like Father in this case, the mother’'s theory was 8Sencer
“created . . . the danger of enabling [W¥Wontinung acces$o’” Doe 203after the February
2013 meeting and into the following school yead. at *4 (quoting complaint) This Court

ruledthat the mother had failed to allege a statated danger claim“Essentially,” this Court



stated, “Mother’s clan is that Spencer maintained the status quo for the rest of one school year
and into the next one.”ld. at *3. Because that conduct “neither created nor increfd3eel

203’s preexisting risk of being harmed by” WW, the mother’s stagated danger dha failed.

Id.; see also id. at4 (“Spencer is accused of letting classmattes/ classmates. That neither
created the danger fiboe 203's abuse nor increased the risk of it.”"). Consequently, the Court
dismissed the mother§1983claim against Speer. Id. at *5.

Fathers claim is materially indistinguishable from the one this Court dismissed in
Mother Doe 203 As in that case, the Complaint hexdeges Spencdearned of a threat to his
female studentand decided ndb quell that threat Thatis maintaining the status quand, as
this Court concluded iMother Doe 203 “allowing the status quo to continue is not a state
created danger.1d. at *3.

Father argueMother Doe 203s distinguishabldecause, unlikéhe victim in that case
WW did not abuse Doe 246ntil after Spencer was warned about WW and after Spencer
assigned WW and Jane Doe to the same class for the-ZB school year. According to
Father, the absence of prior attacks on Doe 246 means that when Spencer made-#842013
assignments, he was neturning her to the same danger she had faced before Spencer learned
of WW'’s proclivities. Rather, Father asserts, the assignment increaseskha harm.

Father's argument equates risk of harm with harm itself. The-gated danger
doctrine, however, distinguishes them and focuseasskn-that is, the “dangerous situation” that
allows the private actor tmflict harm. Pinder, 54 F.3d at 1177.As the Fifth Circuit has
explained,

The key to the statereated dangecases. . . lies in the state actdrsulpable

knowledge and conduct in affirmatively placing an individunla position of

danger effectively stripping a person of her ability to defend herself, or cutting
off potential sources of private aidThusthe environmentreated by the state



actors must be dangerous; they must know it is dangerous; and, to be liable, they

must have used their authority to createopportunitythat would not otherwise

have existed for the third pargy[acts] to occur.

John®n v. Dallas Inép. Sch. Dist. 38 F.3d 198, 201 (5th Cid994) (internal citations and
guotations omittedjemphasisadded). Accordingly, while actual harm that predates the state’s
actions is evideneestrong evidence-that the state neither created mocreasedhe risk of
private harm, theccurrencevel nonof suchprior harm is not dispositive. Rather, thmuiry
remains focused on whether the state actor’'s challenged conduct actualigutedtto the
dangerous environment that the private alettar exploited in order to harm the victim.

The Complaint in this case compels the Court to answer that question “no.” Father
alleges that, but for Spencéassigiing] students as he did in the fall of 2013 and . . .
determiningthe type of supervision to provide WW in light of those studessignmentsthe
opportunity WWhadto assaulfDoe 246]would not have existed in the fall of 2013, and would
have endedin February, 2013 (Compl.,, ECF No. 1, at § 5@mphasis add¢d The Court
cannot ignorevhat this allegation recognizes: the dargtrat is, ‘the opportunity WW had to
assaulfDoe 246]—preexisted any of the actions on which Father bases his claim. Indeed, in
the very next sentencef the Complaint, Father alleges that Spencer’s supervision and student
assignment decisions provided WWbhtinuedaccess t¢Doe 246]. . . after February, 2013.”

(Id. at 1 60 (emphasis added)). These allegations undercut Father's contbati@pencer’s
choices maddoe 246s later assault more likely toappen than before Spencer learned of
WW’s behavior. Instead, they indicate that Spencer eledtekeep Doe 24@&xpoed to a
preexistingdanger in the spring of 2013 and then returned her to it thatTakt is precisely
what the plaintiffalleged, andhis Courtrejected, inMother Doe 203 See2015 WL 5997121 at

*3 (citing Armijo, 159 F.3d at 1263).



Father next argues his case is distinguishable wther Doe 203because Spencer
knew about WW'’s behavior before WW assaulted Doe 246. By contradotirer Doe203 the
report of Doe 203's prior assaults is what brought that behavior to Spencer’s atteéntien.
Court fails to see why that distinction warrants a different outcome. AgtiéhFCircuit stated
in Pinder, “DeShaneyrejected the idea that [an affirmative] duty can arise solely from an
official’s awareness of a specific risk . . .54 F.3d at 117%citing DeShaney489 U.S. at 200).

Finally, Fathercontends his case is distinguishable becaustheothree “affirmative
actions” Spenceundertook after he received the complaints about :WWA)/Spencer assigned
Doe 246 and WW to be classmates for the 262314 school year; (2Zppencer decided not to
increase supervision of WWand (3 Spencer decided not to warn Doe 2aout WW's
behavior. The first of theseactionsis identical to what was allegea Mother Doe 203and this
Court held that Spencer could not be liable forTihe lattertwo “actions’ are highly reminiscent
of conduct that was unsuccessfully challenged”inder and in Rosa In Pinder, a police
officer's decsionto file only minor criminal charges against Pittman, the plaintiff's physically
abusive exboyfriend resulted in Pittman being released from custody on the night of his arrest;
a more serious charge would have kept him in custody longer. 54 F.3d atLEt&Pthat night,
he killed the plaintiffs’ children.Id. In the ensuing § 1983 case against the officer, the Fourth
Circuit heldthe officer’s charging decision was “purely an omission,” not an affivmatt. Id.

at 1176. Later, n Rosa a college president learned that ReVille, a counselor in the college’s

1. Itis not clear whether Father is alleging that Spencer himself decided SM@érvision levebr that someone
working for Spencer made that decisiohe Complaint'slanguage points to both possibilities. For example,
Father alleges “Spencer decided that WW'’s supervision would natdaaptions to prevent him from having
opportunities to sexually assault female studéii@ompl, ECF No. 1, at 135(f)), but he also alleges that Doe 246’s
harm resulted from “the decisions chargeable to Spencer about theisopeo give WW,” (d. at T 15). To the
extent Father seeks to hold Spencer liable for a subordinate’s supemsiisbns, that theory lacks meritSee
Rosa 795 F.3cat442 n.7(noting that “[bEcause principles of respondeat superior do not apply in imposing liability
under § 1983,tollege president’s supervisory authority over his subordinates cotiichake him liale for those
subordinates’ purported violations of plaintiffs’ rights; rather, tpase § 1988%ability, president’s “own individual
actions” had to violate plaintiffs’ rights (citations and quotation markisted)).



summer camp program, had molested campefee795 F.3d at 43233. The president,
however,chose to noteport the abuse to the authoritiekl. at 434-35. The Fourth Circuit
rejected the plaintiffs’ attempt to characterize the president’s conduct asrara@ act under
the statecreated danger doctrine:

Rosa’s decision not to report ReVille is no different from the officeecision

not to fle the more serious charges against Pittmasin Pinder. . ., the Does[’]

claim against Rosa is “purely an omission claim,” and “[n]Jo amount of semantics

can disguise the fact that the real ‘affirmative act' here was committed by

[ReVille], not by [Resa].”

Id. at 441 (quotindPinder, 54 F.3d at 1175-76).

In both Pinder and Rosa the Fourth Circuit cautioned district courts to be wary of
““inaction . . . artfullyrecharacterized as action.”"Rosa 795 F.3d at 441 (quotinginder, 54
F.3d at 1176 n) In this Court’s view, the artfully recharacterized omissions in those aases
indistinguishable fronthe supervision and warningllegations in this caseSpencer’'s decision
to not require greater supervision of WW is no different tharPthder pdice officer’s decision
to not file more serious criminal chargagainst Pittmanand Spencer’s decision to not warn
Doe 246 is no different than Rosa’s decision torepbrtReVille. And, just as in those cases
and inMother Doe 203the Complaint’'drequent use of terms such“aseate” “increase” and
“affirmative act”does not transform Spencefalureto do more for Doe 24fhto statecreated
danger. Sedd. (“The Does cannosidestepthis problem byartfully recharacteriz[ing]Rosa’s
conduct. . ..” (quoting Pinder, 54 F.3d at 11756 & n*)); Pinder, 54 F.3dat 1175 (“No
amount of semantics can disguise the facttti@teal ‘affirmative act’ here was committed by [

private actor], not by [the defendant]. .[T]he state did not ‘creat the danger, it simply failed

to provide adequate protection fronf)if.Mother Doe 2032015 WL 5997121, at *§'Using the

10



words creaté and ‘increasé does not transform Spent®romissions into statereated
danger’).

In sum, the allegations in this case do nwtterially differ from those ofMother Doe
203 Father's Complainsimply uses different words to describe the same omissions at issue in
that case. Accordingly, the resaliould be the same here as it waMwother Doe 203 To be
clear, though, thenanyparallels beveen the two cases have not controlled this Court’s analysis
Rather, the Court has focused solely on whether the Complaint in this case, stao@g al
alleges a statereated danger claim against Spencdihe Court hashighlighted the many
parallels between the two casady to show whythe Complaint failgo allege a statereated
danger claim

As in Mother Doe 203, the Court doesnot endorseSpencer’s alleged course of conduct
regarding WW. However, lecause Fathdras failed to allege that Spencer committed a Due
Process violation, the Coumiust grant Spencer’s motiorio dismiss The Court declines to
address the second part®pencer'squalified immunity argument.See Rosar95 F.3d at 442
n.10 (declining to address remainder of defendant’s qualified immunity argument because
plaintiffs failed to establish a violation of their constitutional rights).

CONCLUSION

Therefore,for the foegoing reasonst is ORDERED that Defendanflames Spencer’'s
motion to disnissis GRANTED. Father’s § 1983 claim 3ISMISSED.
AND IT ISSO ORDERED.

@%

PATRICK MICHAEL DiFry
United States District Judge

May 31, 2016
Charleston, South Carolina
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