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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
CHARLESTON DIVISION

Stephen Gritzuk, )
)
Plaintiff, ) C.A. No.: 2:16:zv-1076PMD
)
2 ) ORDER
)
GCA Education Services, Inc., GCA )
Services Group, Inc., and Erie Acquisition )
Holdings, Inc, )
)
Defendants )
)

This matter is before the Court on Defendant Erie Acquisition Holdingss I(iErie”)
motion to dismiss (ECF No. 5) amefendants GCA Education Services, Inc. and GCA Services
Group, Inc.5 (together “GCA”)joint motion totransfer(ECF No. 18). For the reasons st
herein, Erie’s motion igrantedand the Court defers its ruling on GCA'’s joint motion to transfer.

BACKGROUND

This action arisesut of a dispute ovenon-compete provisionsontained inPlaintiff
StephenGritzuks employment agreement with GCA Servig8soup, Inc.and in his stock
option agreement with Erie. Among other things, GCA is in the business of providing austodi
and fadities management servicesGritzuk worked for GCA in operations and facilities
management for specifgites in the educational sectand he assisted witBCA'’s sales in that
sector as well. Gritzuk provided notice to GCA that he intended to redigrearly July 2015,
completed two more weeks of employment with GCA, and resigmeduly 23 After his
resignation,Gritzuk was hiredby Harvard Maintenance, Inc., which is also in the business of
providing facilities managemergervices. Gritzuk allegesthat his employment with Harvard

Maintenancedoes not involve any work in educatiomal sectorfacilities. In February 2016,
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Gritzuk received a letter from an attorney representing Gfating that his employment with
Harvard Maintenance violated the teraishis employment anstockoption agreements. In this
action Gritzuk seeksa declaratory judgment that the provisions at issue are invalid and that
Gritzuk need not terminate or modify his employment at Harvard Maintenance.

PROCEDURAL HISTORY

Defendants removed this case on April 7, 2016. A week later, Erie filed its motion to
dismiss for lack opersonajurisdiction. Gritzuk responded on May 2, and Erie replied on May
12. Then, on May 17, GCA filed a motion transfer to which Gritzuk respondd on June 3.
GCA filed a reply on June 13. Accordingly, these matters are ripe for corngidera

DISCUSSION

As a court of limited jurisdictionKokkonen v. Guardian Life Ins. Co. of Afdll U.S.
375, 377 (1994), this Court must remain mindful of thet that‘[t]he validity of an order of a
federal court depends upon that court’s having jurisdiction over both the subjectandttbe
parties,”Ins. Corp. of Ir. v. Compagnie des Bauxites de Guiagé U.S. 694, 701 (1982) (citing
Stoll v. Gottlieh 305 U.S. 165, 1472 (1938);Thompson v. Whitma85 U.S. (18 Wall.) 457,
465 (1873)).

A. Personal Jurisdiction

The critical issue before the Court is the propriety of exercising persoisaligtion over
Erie. “[T]o validly assert personal jurisdictioover a nosresident defendant, two conditions
must be satisfied.”Christian Sci. Bd. of Dirs. of the First Church of Christ, Scientist v. Nolan
259 F.3d 209, 215 (4th Cir. 2001). First, the exercise of jurisdiction must be authorized by the
long-arm gatute of the forum state, and second, the exercise of personal jurisdiction must not

“overstep the bounds” of the Fourteenth Amendment’'s Due Process Clanisgs N.M. Style



Mexican Food, Inc. v. Anita’s Mexican Foods Co201 F.3d 314, 317 (4th Ciz000). South
Carolina’s longarm statute has been construed to be coextensive with, and reach the outer limits
allowed by, the Due Process Claugeg., ESAB Grp. v. Zurich Ins. PLG85 F.3d 376, 391 (4th
Cir. 2012). Therefore, the dual jurisdictionedquirements collapse into the dpeocess
analysis. See id. Accordingly, the scope of the inquiry is whether a defendant has “certain
minimum contacts” with the forum, such that “maintenance of the suit does not oéiditbtral
notions of far play and substantial justice.Int’l Shoe Co. v. Washingtp326 U.S. 310, 316
(1945) (citationsand quotation markemitted). “In determining the existence of minimum
contacts, thgCJourt is mindful that it must draw all reasonable inferences from botregart
pleadings, even if they conflict, iGfitzuk's] favor.” Nucor Corp. v. BeJl482 F. Supp. 2d 714,
722 (D.S.C. 2007).

The analytical framework for determining whether minimum contacts exist giffer
according to which species of personal jurisdict—general or specifie-is alleged. See ESAB
Grp. v. Centricut, InG.126 F.3d 617, 6224 (4th Cir. 1997).In this caseGritzuk only asserts a
specific jurisdiction theory A court may exercise specific jurisdiction over a defendantitast
purposeflly directed activities toward the forum statehen the alleged injuries arise out of or
relate to those activitieBurger King Corp. v. Rudzewic471 U.S. 462, 472—73 (1985).

The Fourth Circuit has developed a thpzet test to determine whether tbeercise of
specific personal jurisdiction in a particularseacomports with due proces$i) the extent to
which the defendant purposefully availed itself of the privilege of conductitngtias in the
State; (2) whether thplaintiff[’ s] claims arise out of those activities directed at the State; and (3)
whether the exercise of personal jurisdiction would be constitutionally reasdn&masulting

Eng'rs Corp. v. Geometric Ltd561 F.3d 273, 278 (4th Cir. 2009)). “The requirement of



purposeful availment ‘is not susceptible to mechanical application[,]” and courtsdsseral
“nonexclusive factors” to determine whether a defendant has purposefully avs@iédi the
privilege of conductingctivities in the forum stateSonoco Prods. Co.WCE INA Ins.877 F.
Supp. 2d 398, 405 (D.S.C. 201@juoting Consulting Eng’'rs Corp.561 F.3d at 278). Those
factors are:

(1) whether defendant maintains offices or agents in the forum state;

(2) whether defendant owns property in the forum state;

(3) whether defendant reached into the forum state to solicit or initiate business;

(4) whether defendant deliberately engaged in significant ortenng business

activities in the forum state;

(5) whether the parties contractually agreed that the law dbtben state would

govern disputes;

(6) whether defendant madeperson contact with the resident in the forum state

regarding the business relationship;

(7) the nature, quality, and extent of the parties’ communications about the

business being transadteand

(8) whether the performance of contractual duties was to occur within the forum.
Id. at 406. These factors expound on the Supreme Court’s emphasis on “the need for a ‘highly
realistic’ approach that recognizes that a ‘contract’ is ‘ordinarily buttemnmediate step serving
to tie up prior business negotiations with future consequences which themselubg aeal
object of the business transactionBurger King 471 U.S. at 479 (quotingoopeston Canning
Co. v. Cullen 318 U.S. 313, 314 (1943) “It is these factors-prior negotiations and
contemplated future consequences, along with the terms of the contract aadtide® @ctual
course of dealing-that must be evaluated in determining whether the defendant purposefully
established minimum apacts within the forum."d.

Applying the abovdisted factorsGritzuk has not alleged that Erie maintains offices or
agents in South Carolinar that Erie owns property in South Carolina. Erisfeck option

agreement was also noffered to Gritzik asan attempt to solicit or initiate business in South

Carolina, and Erie has ndlirectly engaged in significant or lorigrm business activitsein



South Carolind. The parties contractually agreed that the law of Delaware would govern
disputes about the option agreement, and Erie did not mgkerson contact witleritzuk in
South Caroling. As for the parties’ communicatior@ritzuk hasonly discussedwo letters sent
to himby Erie’s lawyers. Thosketters discus$Gritzuk's obligations undethe employment and
stock option agreemesytand the second letter threatemeglal action unles&ritzuk resigred his
employmentat Harvard Maintenance Finally, performance ofGritzuk's contractual dués
under thestockoption agreement is to occur wheret#re or its subsidiaries conduct business
Both GCA entities, Erie’s subsidiaries, do conduct business in South Carolina.

Applying the Supreme Court’s analysisBurger King Gritzuk hasnot allegedany kind
of prior negotiations over this option agment There is no dispute th&tie offeredthe stock
option agreement to all of GCA’s executive managemantonjunction with a 2012 merger
Erie contends the executives were aware that this agreement waegbable. N Erie
representae is aleged to have negotiatetthe agreement witlritzuk, much lessto have
enteredor usedSouth Carolina to do solmportantly the terms of the agreementespy that
Delaware law appliesand thatGritzuks obligations not to compete, solicit, or otherwise
interfere with GCA’s business are in effect anywhere that Erie oulitsidiaries do business.
Gritzuk contends thaErie knew performance under the agreemeotild take place in South
Carolina. However, under the terms of the agreen@nitizuk's performance of higontractual

obligations could take place anywhere that Erie or its subsidiaries conduct sudihas, the

1 The Court notes that GCA may well have engaged in sigmifimalongterm business activities in South
Carolina. However, because Gritzuk has not alleged any reasons to pierceptirateoveil for purposes of
jurisdiction, the Court is solely focused on Erie’s contacts.

2. Nouably, Gritzuk does not allege that he signed the stock option agreengmith Carolina.

3. The Court is not making any finding as to the validity of those pomgis Rather, the Court is merely looking
to the terms of the agreement for indicia of personal jurisdiction.



terms of the agreemenisa do not establisthat performance would take place heierie did
not purposefully avail itself of the privileges and protections of South Carolinadeecas this
language shows, it was only interested in protecting its subsididdetprints. It had no
particularinterest in South Carolina. In fact, the connection to South Carolina exists solely
becaiseGritzuk chose to work for one of Erie’s alleged competitors in South CaroBeaause
the Court concludes that Erie has not purposefully availed itself of the privileges atipnst
of South Carolina, there is no needifdo discuss the remaimy due-process prongs.

In reaching its decision, the Court has lookethsFourth Circuits analysis of specific
personal jurisdiction in the business contract context. Fir€pmrsulting Engineerghe Fourth
Circuit held that a Colorado corporation did not purposefully avail itself of the gévdé doing
business in Virginia. 561 F.3d at 279The Colorado corporation “did not have offices or
employees in Virginia, nor did it own property therdd. at 280. The corporation “had no-on
goingbusiness activity in Virginia” and there were nep@rson contacts with Virginia contained
in the record. Id. Further, the contract was negotiated in Colorado, signed in Colorado, and
included Colorado choieef-law and choicef-forum clause. 1d. Finally, the performance
contemplated by the agreement would have occurred outside of Virdgghialhe only contacts
in Consulting Engineera/ere four teéphone conversations and twefiyr emails that were all
aimed at negotiating a natsclosure agement.

Many of the fad on which theConsulting Engineersourt based its decision are
identicalto the factan this case. As for contacts, the twestght communications exchanged
in Consulting Engineerarefar more substantiationtactshan the wo letters Erie’s counsel sent

to Gritzuk.  The only significant differenéén these two cases is that performance of the stock

4. Eie also did not include a foruselection clause in the stooktion agreement, but the foreselection clause
did not play into the Fourth Circuit’s analysis@onsulting EngineersSee561 F.3d at 281 n.11.

6



option agreement could take place in South Carolina, whereas performance of theeagnee
Consulting Engineersvould definiively take place in India and not Virginia. However, as
discussed abové&ritzuk's performance of his obligations under the stock option agreement is
not specifically tied tacSouth Carolina Rather, itincludesany geographic locationhereErie or

its ubsidiaries do business. As a result, performancearitduk's obligations is not specifically
targeted at South Carolina. Instead, bec&r#euk chose to work for one of Erie’s competitors

in South Carolina, Erie now seeks to enforce the stock opticeement hereln other words,

the connection between South Carolina Bnd is merelyincidental.

Next, the Courtonsidered.e Bleu Corp. v. Standard Capital Groumd, in which the
Fourth Circuit helca contract between a California corporatiod ariNorth Carolina corporation
did not establish personal jurisdiction over the California corporation in NoribliGa The
Fourth Circuitstatedthat “[a] contract with a resident of a forum state deesautomatically
constitute sufficient contacte support the forum’s assertion of specific jurisdiction, even where
the dispute arises from the contract.” 11 F. App’x 377, 380 (4th Cir. 2(@@t)curiam)
Instead, “thecontractmust have a substantial connection with the State, so that the qudlity a
nature of a defendant’s relationship to the forum can in no sense be viewed as random,
fortuitous, or attenuated.”’ld. (quoting Burger King 471 U.S. at 47880 (internal quotation
marks omitted)).

In Le BleuCorp, a North Carolina corporatiowas ®ekingcapital contributios and
engaged a California corporation to serve as its financial advisor in cametiih the
financing. Id. at 378. The California corporation sent representatives to North Carolina to
discuss the agreement and to view the North Carolina corporation’s operdtionkater, the

California corporation signed the agreement araded itto the North Carolina corporatiorid.



The North Carolina corporation then sigrted agreement in North Carolina and mailed it back
to Calfornia, along with a retainer feeld. at 379. As work under the agreement progressed,
representatives of the California corporation too#raft memorandum to North Carolina for
review. Id. at 380 Nonethelessin spite of the ifperson contacts artie mailed agreements,
the Fourth Circuit held that the California corporation was not subject to specifsorz
jurisdiction in North CarolinaSee idat 381.

Like Consulting Engineersin Le Bleu Corp. the Fourth Circuit again held that more
contacts than are present in this case were insufficient to confer specific ggrg@stiction
over the norresident defendant. Ine BleuCorp, representatives of the California corporation
traveled to the forum state and discussed the agreement at iteaeGritzuk has presented no
allegations that any Erie representative traveled to South Carolina in connetth the stock
option agreement. Moreover, unlikelie BleuCorp, Gritzuk has not alleged that he received
anymailings or communicationsoncerning the agreement in this case um@ileceived the two
letters from Erie’s counsel.

Finally, although not identical, this Court’s decisionlimiormaxion Solutions, Inc. v.
Vantus Groupis informative. No. 2:15cv-290PMD, 2015 WL 7184562 (D.S.C. Nov. 10,
2015). The two case are slightly different for one reasenthere has been no jurisdictional
discovery in this case. Thu§ritzuk is only required to make a prima facie showing of
jurisdiction, rather than the heightened standard usedjafisdictional discovery or a hearing
has been conductedld. at *2 (citing Estate of Thompson v. Mission Essential Pers.,, [N&
1:11CV547, 2014 WL 4745947, at *2 (M.D.N.C. Sept. 23, 2014). However, that distinction
makes no difference in this castn Informaxion Solutionsthe norresident defendant did not

have offices or agents in South Carolina, nor did it own property or solicit business In Sout



Carolina. Moreover, the agreementlnformaxion Solutionstated that the law of Virginia
would govern, and the only alleged contacts were a single phone call and a Linkedst. reque
Finally, although it was unclear whether performance of the agreemierfibimaxion Solutions
actually took place in South Carolina, it was clear that theresident defendant was unaware
that performance would take place here.

Again, Erie’ssole contactsvith South Carolinavere thestock option agreemerdind the
letters sent tdGritzuk by Erie and GCA’s counsel. As imformaxion Solutionsthe Court
cannot find that those contacts were sufficient to establish specific persasdicjion over
Erie. Even givingGritzuk the benefit of all inferenceshé Court cannot conclude that these
contacts establish the substantial connection requirespémificpersonal jurisdiction.

Gritzuk has failed to make a prima facie showingspécific personajurisdiction over
Erie because the contad®itzuk hasallegedare simply insufficient under the factarsnsidered
by the Fourth Circuit. AdditionallyGGritzuk hasnot provided, nor is th€€ourtaware of,any
authority authorizing specific personal jurisdiction in a factually similaeca&ased on the
above analysjghe Court must grant Erie’s motion to dismiss.

B. Motion to Transfer Venue

Having granted Erie’s motion to dismiss, the Court must now consider GCA’s motion to
transfer to a alternativevenue. GCA contends that this Court should transfer the case to the
United States District for the Western District of Tennessee pursodé@ U.S.C. 8§ 1404(a).
The cux of GCA’s argumenin favor of transfens thatboth GCA andErie aresubject to
jurisdiction in TennesseeThus,GCA contendghatthe court in Tennessee could adjudicate all
of these claims in a single proceedind\lternatively, Gritzukcould contine with this suit

againstGCA andfile anothersuit againstErie in some other appropriate courthe Court is



concernedwith a third possibility—namely that Eriemay be an indispensable party to this
litigation under Federal Rule of Civil Procedut®. In that event, the Court could be required to
either retain odismiss theaction with no option to transfet The Court requests that the parties
brief the issue of whether Erie is an indispensable paxdier Rule 1%nd, assuming that Erie is

an indisgnsablearty, discuss whether the action should proceed in Erie’s abSérue parties
shall have five business daysdobmit their briefs on those issues, and another three business
days to file a response.

CONCLUSION

For the foregoing reasons, it I©RDERED thatErie’s notionto dismiss iISGRANTED
andthe Court defers its ruling o8CA’s motion to transfeuntil the parties have briefed the
remaining issues

AND IT ISSO ORDERED.

@%

PATRICK MICHAEL DUFFyY
United States District Judge

June 28, 2016
Charleston, South Carolina

5. “Once the court determines that an absentee is necessary, or, in currentrRsjléstar‘required party[,]’ . . .
but that joinder of the absentee is not feasible . . . the court has only faosofitmay proceed with the pending
litigation or it mg dismiss the case.” 4 James Wm. Moore et al., Medfeteral Practice § 19.05 (3d ed. 2015).

6. The Third Circuit has held that district courts should not dismiss spontewithout giving the parties an
opportunity to be heard and address the CeudhcernsSee Huber v. Taylp632 F.2d 237, 249 (3d Cir. 2008).
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