El v. Wean et al Doc. 55

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
CHARLESTON DIVISION

Bakha Yawuti El, a/k/a Brandon )
Christopher Myers, )

Plaintiff, No. 2:16ev-01152DCN

V. ORDER

Matthew WeanDiane Turner,
and B. Wade, )

Defendars. )

Plaintiff BakhaYawuti El (* plaintiff”), proceedingoro se, filed this action against
three Charlesin County Sheriff's Deputies (&dendants”glleging a variety of claims
arising out of a traffic stop that occurred on November 29, 201Bis matter is before
the court on United States Magistrate Judge Bristow Marchant’s report and
recommendation R&R”) recommendinghatthe court grant in part defendants’ motion
to dismisseCF No.37. Specifically, the R&R recommends the court find fiaintiff
had properly allegethlse arrest and excessive farbatthat any other potential claims
which plaintiff may have intended be dismiss&€lCF Na 42. For the reaons set forth
below, the court adopts in part and rejects in @rtR&R and grants defendants’
motion to dismiss in full.Additionally, the court adopts those portions of the R&R that

are not inconsistent with this order.

! Plaintiff originally included the “Ninth Judicial Circuit General Sessions Court,
Charleston County” and Deputy Clerk of Court, Sarah Lippe, in his complHiise
two Defendants were dismissed by Ordethaf Court on January 2, 2017. ECF Nos. 30,
23.
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|. BACKGROUND

The R&R ably recites the relevant facts, and it is unnecessary to review tle detai
of the factual record to this point. In short, on November 29, 204iB}iff was arrested
and chargedvith the possession of a stolen vehicle, driving under suspension, failure to
appear as required by a uniform traffic citatiose of license plate other than for vehicle
which it was issued, possession @rijuana or hashviolation of open container laws,
and unlawful use of license or fraudulent application of license. ECF No. 42t 2.

April 13, 2016, paintiff filed a complaint againsteflendants alleging a variety of claims
under 42 U.S.C. § 1983.

In accordance with 28 U.S.C. 8§ 636(b)(1) and Local Civil Rule 73.02 for the
District of South Carolina, the matter was referred to United States Magisidgte Ju
Bristow Marchant for pretrial matter®On March 10, 2017, the Magistrate Judge dsue
R&R recommendinghat plaintiff had properly allegediéz arrest and excessive force,
but that any other potential claims which plaintiff may have intestiedldbe
dismissed. ECF No. 42. On March 24, 2017, defendants filed objectionsR&fhe
ECF No. 44. Specifically, defendants object toRI&R’s conclusion that plaintiff
adequately pled allegations of false arrest and excessive fdr@.1. On June 20,

2017, paintiff filed a document entitlereply to defendants’ objections” that seems to
function as an objection theR&R. ECF No. 54. In this objection, plaintiff objects to
the R&R’s conclusion that there was no false arrest, conspiracy, and exdesse

claims? |d. The matter is now ripe for the court’s review.

2 Plaintiff's objections misinterpret the R&R, as the R&R concluded that plaintiff
hadproperly alleged a false arrest and excessive force claim.



[I. STANDARDSOF REVIEW

A. R&R

This court is charged with conducting a de novo review of any portion of the
magistrate judge’s report to which specific, written objections are made,andatept,
reject, or modify, in whole or in part, the recommendations contained in that report. 28
U.S.C. 8§ 636(b)(1). The magistrate judge’s recommendation does not carry presumptive
weight, and it is the responsibility of this court to make a final determinalilathews
v. Weber, 423 U.S. 261, 270-71 (1976). A party’'s failure to object maydiedras

agreement with the conclusions of the magistrate ju@g@eThomas v. Arn, 474 U.S.

140, 150 (1985).

B. Pro Se Plaintiff

Childressappearpro sein this case. Federal district courts are charged with
liberally construilg complaints filed byro selitigants to allow the development of a

potentially meritorious caseSeeHaines v. Kerner, 404 U.S. 519, 521 (1972). The

requirement of liberal construction does not mean that the court can igneee tature
in the pleadings to allege facts that set forth a cognizable claim, nor does it mean th
court can assume the existence of a genuine issue of material fact where nene exist

Weller v. Dep'’t of Soc. Servs., 901 F.2d 387 (4th Cir. 1990).

C. Motion to Dismiss
A Rule 12(b)(6) motion for failure to state a claim upon which relief can be

granted “challenges the legal sufficiency ofoanplaint.” Francis v. Giacomelli588

F.3d 186, 192 (4th CiR009) (citations omittedsee alsdRepublican Party of N.C. v.

Martin, 980 F.2d 943, 952 (4th Cir. 1992) (“A motion to dismiss under Rule 12(b)(6) . . .



does not resolve contests surroundimg facts, the merits of a claim, or the applicability
of defenses.”). To be legally sufficient, a pleading must contain a “short and plain
statement of the claim showing that the pleader is entitled to relief.”"R-€iv. P.

8(a)(2). A Rule 12(b)(6) otion should not be granted unless it appears certain that the
plaintiff can prove no set of facts that would support his claim and would entitle him to

relief. Mylan Labs., Inc. v. Matkayi7 F.3d 1130, 1134 (4th Cir. 1993). When

considering a Rule 12(b)(6) motion, the court should accept allphezided allegations
as true and should view the complaint in a light most favorable to the plaintiff.

Ostrzenski v. Seigel, 177 F.3d 245, 251 (4th Cir.1999); Mylan Labs., Inc., 7 F.3d at 1134.

“To survive a notion to dismiss, a complaint must contain sufficient factual matter,
accepted as true, to ‘state a claim to relief that is plausible on its fashCroft v.

Igbal, 556 U.S. 662, 678 (2009) (quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 544,

570 (2@7)). “A claim has facial plausibility when the plaintiff pleads factual aunte
that allows the court to draw the reasonable inference that the defendaneifoliabé
misconduct alleged.’ld

[1I. DISCUSSION

A. False Arrest

Defendantsfirst objection concernthe R&R’s conclusion thaplaintiff has
allegeda plausible claim fofalse arrest. Specificallyefiendants assert thaist
impossible to accept thalgintiff properly alleged false arrest because the basis of his
dlegation b that his norstateissued “Allodial American National Identification Card”
was sufficient to give notice toeflendars that he cannot be arrested. ECF No. 44.

Defendang contendhat paintiff’s refusal to recognize the lagoes not give him a valid



claimfor false arrestandthereforeobject to thdR&R’s recommendatiothat a plausible
claimfor false arrestan be derived from Plainti’complaint.

The Fourth Amendment protects “[t]he right of the people to be sectheiin
persons . . . against unreasonableseizures.”U.S. Const. Mnend. IV. To demonstrate
false arrest, a plaintiff must show that he was arrested without probable Eaese.

Brown v. Gilmore, 278 F.3d 362, 367—-68 (4th Cir. 2002). Probable cause “to justify an

arrest means facts and circumstances within the officer's knowledge thdfiarensto
warrant a prudent person, or one of reasonable caution, in believing, in the circumstances
shown, that the suspect has committed, is committing, or is about to commit an offense.”

Michiganv. DeFillippo 443 U.S. 31, 37 (1979).

Plaintiff was arrested on November 29, 2015, and charged with a number of
crimes including possession of a stolen vehicle and possession of marijuana. ECF No. 42
at 4. In the relevant part of his complairgiptiff allegesonly that “Deputy Matthew
Wean took part in and assaulted me during a false arrest, searched and seized my
property against my will without due process.” ECF N6.dt-6-7. The R&Rstates that
plaintiff has alleged he was unlawfully arrested and thus has stated a clanthend
Fourth Amendment. ECF No. 42 at Bowever, &no point in his complaint does
plaintiff provideanyfacts to explain what, exactly, defendants did to lead to his false

arrest. In comparison, iWirtz v. Oconee Cty. Sheriff's Dep’t, 2013 WL 5372795, at *4

(D.S.C. Sept. 24, 2013) the court found that plaintiff had stated a plausible claim of false
arrestwhere the plaintiff alleged that the defendant police officer falsely plantddree
and allowed a confidential informant to illegally plant evidence. Here, ffaiots not

even allege that defendants did not have probable cause to arrest Hiomdetllage any



facts to support this assertioRor example, plaintiff does not allege that he was actually
driving a vehicle registered in his name or that he was not, in fact, in possession of
marijuana.

A bald assertion that defendants conductezlsefarrest does not rise to the level

of specificity requiredinderthe Igbal/Twombly pleading standardecause there are no

facts alleged in the complaint to support a finding that plaintiff has stated &f#aus
claim for relief on his false arresaan, thedefendants’ motion to dismiss the false arrest
claim isgranted.

B. Excessive Force

Defendants’ second objection is in regard to the R&R’s conclusionlthatifb
plausibly alleged a claim of excessive fortae basis for this objectiaas defendants
assertiorthat plaintiff failed toallege facts that the defendantsdiseore force than
necessaryAdditionally, Defendants argue thidie claim for excessive force is founded
on daintiff's premise that the arrest itself was illegal.

An excessive force claim that “arises in the context of an arrest ottigatsy
stop of a free citizen. . is most properly characterized as one invoking the protections of
the Fourth Amendment,” which guarantees the right to be free from unreasonable

searches and seizuregSratam v. Connor, 490 U.S. 386, 394 (U.S. 1989)claAm of

excessive force by policturing an arrest is properly analyzed under the Fourth

Amendment by a determination of whether the officer's conduct was “olgjgctiv

reasonable.”Henry v. Purnell, 652 F.3d 524, 531 (4th Cir. 2011) (quaBngham 490
U.S. at 397).Plaintiff must allge enough facts relevant to tleasonableness of the

officers’ actions to “raise a right to relief above the speculative levBeibmbly, 550



U.S. at 555.

Plaintiff alleges that Defendant Deputy Wddsesaulted him on a public
roadway” during the course of his arreBiCF No.1-6, at 6—7.He has alleged niacts
that would support a plausible claim of objectively unreasonable fGi@eomparein

Wiggins v. Quesenberry, 222 F. Supp. 3d 490, 500 (E.D. Va. 2016) the court found that

plaintiff had pled a plausible excessive force claim where he pled that the defendant
officer “yanked” plaintiff by the groin from his seated position in his vehicle and
“forcibly ripped” his foot from the ground, leading to a mandtipdracture of the jaw
and the loss of several teethWVithout any facts pledbout what defendants did during
the course of the arrest to constitute excessive force, thengostrgrant defendants’
motion to dismiss on the excessive force claim.

C. Civil Conspiracy

Finally, defendard object to theR&R’s possiblereferencedo a potentiativil
conspiracyallegation Defendants assert that any potential civil conspiracy allegation is
founded on the false premise that the law does not apply to Plaintiff. A closer look at the
R&R reveals that the R&R states thBefendant Deputy Wade illegallyonspiredwith
Wean to deprive him of his constitutional rights by participating in the sameafaéss
and assault . ...” ECF 42 at 2.

In reviewing theR&R, the court finds thadny civil conspiracy allegation
potentially alluded tavasunintentional. The word “conspired” is mentioned amhge
in the R&R, and briefly. Additionally, thR&R stateghat“[l]iberally construed, Plaintiff
has alleged claims against these Defendants for false arrest and excessive forteunde

Fourth Amendment."ECFNo. 42 at 4. By not including a civil conspiracy allegation in



thesummary of the claims, it is evident that &R did not intend to include civil
conspiracyas a plausible or potential allegation.

V. CONCLUSION

For the reasons set forth above, the cAIDOPTSIN PART AND REJECTS
IN PART the R&R,GRANTING IN FULL defendants’ motion to dismiss, ECF No.

37.

AND IT ISSO ORDERED.

DAVID C. NORTON
UNITED STATESDISTRICT JUDGE

September 7, 2017
Charleston, South Carolina



