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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
CHARLESTON DIVISION

Kenny, et al., ) Civil Action No. 2:16v-2794MBS
ORDER AND OPINION
Plaintiffs,

V.

Wilson, et al,

N e N N

Defendants.

l. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

On August 11, 2016, Niya KennJaurean NesmithGirls Rock Charleston, Int(“Girls
Rock”); D.S; and S.P(“Plaintiffs”), on behalf othemselves and those similarly situatided
suit against South Carolina Attorney General Alan Wilson (“Defendamtfipllenging the
Disturbing Schools Law, codified at S.C. Code Ann. 8 16-17-420; and the Disorderly Conduct
Law, codified at S.C. Code Ann. 8 16-17-530. ECF No. 1. Plaintiffs challenge the Disturbing
Schools Law as unconstitutional onfase andcchallenge the Disorderly Conduct Law as
unconstitutional as applied to K-12 public school children in South Cargalina.

In their complaintPlaintiffs seekl) a declaratory judgmestatingthatthe Disturbing
Schools and Disorderly Conduct Lawislate the Fourteenth Amendment; 2) a preliminary and

permanent injunction enjoining Defendant from enforcing both statanel8) an order

1 Defendant refers to this organization as “Girls Rock,” which was the name ofjirezation

at the time of the filing of this suit. Since the filing of the silng organization changed itame

to the Carolina Youth Action Project. ECF No. 133. The court will refer to the organization a
“Girls Rock,” as that is the name used in the complaint.

2 Plaintiffs originally filed this action against Defendant Alan Wilsard numerous state law
enforcement officials. The action was stayed against the state law enforézfemdants by
consent order. ECF No. 131. Defendant Wilson, however, remains part of the action.
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enjoining Defendant from considering and/or retaining records of individuals prosecuted or
charged under the Disturbing Schools and Disorderly Conduct Laws, “except as would be
permissible following expungement . . ..” ECF No. 167 at 2. Defethés well as four state law
enforcement officialdjled a motion to dismiss o8eptember 30, 2016ssertingamong other
things,that Plaintiffs lackedhrticle 11l standing. ECF No. 28. The Honorable C. Weston Héuck
granted the motion to dismiss on March 3, 2017. ECF NaPRintiffs appealethe district
court’s decision to the Court of Appeals for the Fourth Cir€utMarch 15, 2018, the Fourth
Circuit vacatedhe decision of the district colahd remandethe case for further proceedings,
finding thatPlaintiffs SP., D.S., and Nesmith had shown that they had standing. ECF No. 102.
Defendant, as well as four state law enforcement offidisdsl, a renewed motion to dismiss
shortly thereafter. ECF No. 117. That motion was withdrawn by consent on May 15FZIA.8
No. 131.

The Disturbing Schoolsaw was amended on May 17, 2018. ECF No. 132-1. While
Plaintiffs concede that the amendments “addrPlaintiffs’ request that this Court enjoin
enforcement of S.C. Code § 16-17-420 . . . and also resolfenfoecementflaims of Niya
Kenny and Taurean Nesmith .the legislative amendments did not address Plaintiffs’ request
for relief from the etention of records related to. the Disturbing Schools Law or Plaintiffs’
claims related to the Disorderly Conduct statute.” ECF No. 167G Bebruary 19, 2019,
Plaintiffs moved toamend their complaint tadd D.D., a current South Carolina public school
student charged under the old Disturbing Schools laava, classepresentativePlaintiffs also

maintainedhat D.S. is an adequate class representaithe court granted leave to ameadd

3Following Judge Houck’s passing, this matter was reassigned to the undersigned on April 6,
2018. ECF No. 104.



Plaintiffs filed an amended complaisdding D.D. as a Plaintiff on May 16, 2019. ECF No. 157.
Plaintiffs’ original complaint was otherwise unchanged.

On June 6, 2019, Defendant filed a motion to dismiss the amended complaint. ECF No.
165. Defendant raises the following groumaisdismissal 1) the claims oPlaintiffs Kenny and
Nesmith are resolved, moot, and the two individied& standing; 2) Plaintiff D.S.’s claims are
moot because she is no longer in school and the charges against her are disnisdsd® @)k
lacks standig; 4) the claims of sentencethintiffs are barredby the doctrine ofes judicatathe

RookerFeldmart doctrine,andthe Supreme Court’s holding iHeckv. Humphrey, 512 U.S.

477 (1994)5) Plaintiffs’ claimsfor prospective relief as to the Disturbing Schools Law must be
dismissed; 6) th®isturbing Schools and Disorderly Conduct Laavs constitutionaand 7) the
class action allegations should be strickdnPlaintiffs filed a response in opposition on dun

20, 2019. ECF No. 167. Plaintiffs assdt 1) Defendant raises no new issues and re-assertion
of previously litigated issues is barred by the mandate ru@ir®) Rockhas standing; 3) D.S.’s
claims relate backo the filing of the suit and are therefore not moot; 4xthss allegations are

properlypleaded 5) the doctrine ofes judicata, thRookerFeldmandoctrine, andHeckdo not

applyhere and6) constitutionalityclaims wereaddressed by the Fou@ircuit and are barred
from relitigation. ECF No. 167. A hearing was held on Defendant’s motion on December 4,
2019. ECF No. 175.
1. LEGAL STANDARD
Under the Federal Rules of Civil Procedure, a party can move to dismiss a base if t

other party fails to state a claim upon which relief can be granted. Fed. R. Civ. P. 1Z{t)(6)

4 Rooker v. Fidelity Trust, 263 U.S. 413 (1928)dDistrict of Columbia Court of Appeals v.
Feldman 460 U.S. 462 (1983).




survive a motion to dismiss, a complaint must state sufficient factual information that is

“plausible on its face.Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 547 (2007). Allegations in

complaints are generally “taken as truigl.”at 556. If a complaint contains welleaded
allegations with factual background, the court is to assume that the faatcarate and then

determine if the court should grarelief. Ashcroft v. Igbal, 556 U.S. 662, 679 (200Bpwever,

“[flactual allegations must be enough to raise a right to relief above the specelagive |’
Twombly, 550 U.S. at 55€iting 5 C. Wright & A. Miller, Federal Practice and Procedure §
1216, pp. 235-236 (3d ed. 20p4)

1. ANALYSISAND DISCUSSION

A. TheMandate Rule

Plaintiffs contend thahe mandateule barghe court from considering Defendant’s
motion with respect to Girls Rock’s standiijaintiffs argue that “the standing f&irls Rock]
was fully briefed before both the District aAgdpellate Courts . . .[Alfter reviewing this
briefing. . . the Court of Appeals vacated the District Court decision.” ECF No. 167 at 6.
Defendantsserts that the Fourth Circuit left the question of standing as to GirlsuRdokhis
court.

The mandate rule “compels compliance on remand with the dictates of a superior court
and forecloses relitigating of issues expressly or impliedly decidéuebgppellate court.”

United States v. Belb F.3d 64, 66 (4th Cir. 1993)THe mandateule in fact serves the interest

of finality in litigation. . .. Repetitive hearings, followed by additional appeals, waste judicial
resources and place additional burdens on . . . hardworking district and appellate judges.” Doe v.

Chaqg 511 F.3d 461, 465-66 (4th Cir. 200@)érnal quotation marks omitted).



The FourthCircuit hasheld that*a district court must, except in rare circumstances,
implement both the lettemnd spirit of the . . mandatetaking into account [our] opinion and the
circumstances it embraces.” BdllF.3d at 66—67Few legal precepts are as firmly established
as the doctrine that the mandate of a higher courbigrolling as to matters within its

compass’ Id. (quoting_ Sprague v. Ticonic NaBank, 307 U.S. 161, 168 (1939)

In vacating Judge Houck’s ruling, the Fourth Circuit found that Plair8ifs D.S., and
Nesmithhad standing, and then concludkdt“[b]ecause S.P., D.S., and Nesmith satisfy the
injury-in-fact requirement, we need not decide whether Kenny or Girls Rock have also
established an injury in fact . . . . [W]hether the claims alleged by [Kenn@aisdRocK

survive further analysis is a matter we leave to the district.E&lghny v. Wilson, 885 F.3d

280, 291 (2018)Thecourtfindsthat the Fourth Circuit's standing determination apptiely to
Plaintiffs S.P., D.S., and Nesmith; the holding was narrow, and the language in the Fourth
Circuit’'s opinion does not indicate that it made a finding as to Girls Rock’s standing. The cour
will independentlevaluateGirls Rocks standing.

B. Claimsasto the Disturbing Schools L aw

Plaintiffs Kenny and Nesmith sought injunctive relief from enforcement of thieibing
SchoolsdLaw. ECF No. 167 at 2The parties agrethat Kenny and Nesmith’s claimnas well as
all other claimdor injunctive relief as to future enforcement of Disturbing Schools Lavare
moot due to the modification of the Disturbing Schdaw. ECF No. 167 at 4dowever
Plaintiffs still seek injunctive reliefi.e., expungement of any portion of their criminal records

referencing the old Disturbing Schodlaw. Defendant argued at the hearing and in



supplemental briefinthat the court is without theuthority to order expungemehECF No.
179. Defendant argues tHalaintiffs are required tapply individually to have their records
expungedDefendant also asserts that federal courts may order expungameintextreme
circumstances thare not present herigl. at 4.

As a general rule,tince a plaintiff has established the violation of a constitutional or
statutory right in the civil rights area . court[s] ha[ve] broad and flexible equitable powers to

fashion a remedy that will fully correct past wrongN.’Carolina State Conferenoé NAACP

v. McCrory, 831 F.3d 204, 239 (4th Cir. 2016)(quoting Smith v. Town of Clarkton, 682 F.2d

1055, 1068 (4th Cir. 198p The powerof federal court$o order remedies not unlimited For
instance, federal courts oftdeclineto considemmotions for expungement when expungement is
sought for purely equitable reaseh®rdinarily, situationswhere parties do not challenge the
validity of past convictions, but rather assert that their past convictions impose psusbmn

them in later lie -- finding that they do not have ancillary jurisdiction to consider such motions.

Seee.g, United States v. Mitchelb83 F. Supp. 2d 427, 429 (E.D. Va. 2010nited States v.

Bowen No. 5:92CR174, 2015 WL 2144012, at *3 (N.D.W. Va. May 7, 20dB)ted States v.

Aquine, No. CR 9:01-1117-SB, 2014 WL 12843525, at *1 (D.S.C. Nov. 19, 20id dis$trict
court’s authority to order expungements is “confinedetaeptional circumstancésAllen v.

Webster 742 F.2d 153, 155 (4th Cir. 1984)(quotidgited States v. Schnitzes67 F.2d 536,

539 (2d Cir.1977) Exceptional circumstances are present wduefi'arrest was proper but was

based on a statute later declared unconstitutidridl (quotingSchnitzey 567 F.2d at 539-40).

s Defendant also argues that the court cannot order expungement as class relib. ECF at
8. The court will address Defendant’'s argument when it considers the issue oédiéisaton.
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Here, Plaintiffs do not seek purely equitable expungement. Rather, Plaintiffs seek
expungement based upon convictions stemming fasvathey challenge as unconstitutional in
this suit. Therefore, the expungement sought in this case would result from propsrasest
on allegedly unconstitutionatatutesSuch expungement fits within the parameters detailed in
Allen.

C. Mootnhessasto D.S.

Defendant contends that D.S.’s claims are moot because she is no longer in school and
the charges against her were dismissed. ECF No. 165 at 1. In response, Plaintiits tbate
D.S.’s claims relate back to the filing of the suit “when her record wiasxpunged.” ECF No.
167 at 11. Plaintiffs assert that records from D.S.’s arrest still &kist.

The Supreme Court discussed the doctrine of relation back and mdaotoless action

casedn Cty. of Riverside v. McLaughlin, 500 U.S. 44 (1991). Irt ttese, the Court held that a

claim relates bacto the filing of the suit and is not mabit is “so inherently transitory that the
trial court will not have even enough time to rule on a motion for class certificatiorelibé

proposed representative’s individual interest expirdes.at 52 (quotingJnited States Parole

Comm’n v. Geraghty, 445 U.S. 388, 399 (1980))Genesis Healthcare Corp. v. Symczyk, the

Court elaborated:

The ‘inherentlytransitory rationale was developed to address circumstances in
which the challenged condustiseffectively unreviewablebecause no plaintiff
possessed a personal stake in the suit long enough for litigation to run its course.
A plaintiff might seek, for instancég bring a class action challenging the
constitutionality of temporary pretrial detentions. In doing so, the named plaintiff
would face the considerable challenge of preserving his individual claim from
mootness, since pretrial custody likely would end prior to the resolution of his
claim.

569 U.S. 66, 76 (2013).



By its very nature, thstateK-12 education period has an expiration date, making it
possible that a plaintiff could graduate from the state K-12 school system beforééisczim
wasresolved. The instant action, for instance, has been pending for four years. Ififi plaiat
to have commenced this suit when he or she entered the ninth grade, that plaintiff would now be
approaching graduation from high school and would potentially leave the K-12 system before the
case concludedrurthermore, students often move away from thte $efore they finish their-K
12 schooling. The court finds that the class claims alleged here are transitory inD&ige
claims are not modt

D. Standing asto Girls Rock

Defendanfirst argues that Girls Rock lacks representational stan@i@§ 165 at 9. An
association establishes representational standing when: “(1) its membedthemvise have
standing to sue in their own right; (2) the interests it seeks to protect are gerriiene to
organization’s purpose; and (3) neither the claim asserted nor the reliefteeeegiires the

participation in the lawsuit of each of the individual membétisiiit v. Washington State Apple

Advert. Comm’n, 432 U.S. 333, 333 (1977). For organizations witinaditionalmembership
such as Girls Rogkduntrequires that a reviewing court determine if the individuals in that
organization possess the “indicia of membersHuh.at 344. Factors to consider are whether the
individuals in an organizatioglect the organization’s leadership, serve as the organization’s
leadership, and finance the organization’s activities, including the costs didiidd.

Ultimately, for an organization to possess the “indicia of membership,” it mustitie(] the

® Even if D.S. could not remain, the court notes that the action would still be able to proceed with
D.D. as a class representative, as D.D. remains in+th2 ¢¢stem.
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means by which [the individuals in an organization] express their collective viewsaadt pr
their collective interestsJd. at 345.

Defendant argues that the individuals in Girls Rock lack the “indicia of mempgrs
Defendant asserthat there is no evidence that the “studentsho are clients served by the
non-profit organization actually qualify as members of the organization in any sense as to give
rise to associational standing.” ECF No. 165 aSpecifically, Defendant states that “there is no
evidence . .that the students are elected or otherwise participate in the organizationtie that
students finance the organization . . . . Further, no evidence exists that Girls Rock @ovides
means by which the students ‘expréssr collective view and protect their collective
interests,”” as required by Hunt. ECF No. 165 aPintiffs argue that that Girls Rock has a
defined membership, which consists of “students in the Charleston areshese.members
include teendaders who have participated in an organizing leadership apprenticeship through
the Girls Rock After School Program.” ECF No 167 at Pfaintiffs state thate mission of
Girls Rock is to “challeng[e] criminalization and promot[e] collective accduiltygfor
behavior! Id. at 8.

For the following reasons, the court finds that Girls Rock satisfies the minimum
requirements for “indicia of membership.” Girls Rock is a “grassroots, youthdgdmrent”
where the individuals in the organizatitsihape the organization’s work” themsetv ECF No.
167 at 7. The organization is comprised of students in the Charleston area that beng§it from
work. Specifically, teen leaders from the Girls Rock After School ProgramA8FIRorganize
and conduct outreach, including speaking at public events about $&ssal-referrals to law
enforcementld. They also create videos about their advochltyat 8.Thus, the first criteon of

theHuntanalysis is metRegarding the second criteriadhe court agrees with Plaintiffs and



concludes that the individual members of Girls Rock would have standing to sue in their own
right for the same reasons as the named Plainiifigh regard to théhird criterion, the
organization’s activities directly relate to the organizasi@ore principleswhich include
challenging criminalization and promoting collective accountability for behavior. yi.astl
because the organization is seeking injunctive relief, the participation of theluadimmnembers

is not requiredSeeSe.BooksellersAss’n v. McMaster 282 F. Supp. 2d 389, 393 (D.S.C. 2003).

The court concludes that Girls Rock possesses representational standing.
Defendant also argues thairls Rocklacks organizationadtanding. A groupas
organizational standing and may bring suit on its own when it “seeks redress for an injury

suffered by the organization itself.” White Tail Park, Inc. v. Stroube, 413 F.3d 451,268 (4

2005). Accordingly, thestablishedndividual standing requirementsthe requirements that a
plaintiff have suffered an injury, that the injury is traceable to the actions ofraddete and that
a court could offer redressability with a favorable rukingpply to organizations. Friends of the

Earth, Inc. v. Laidlaw Environmental Serinc., 528 U.S. 167 (2000).

Plaintiffs assert thaGirls Rockhas been injured because charges against some members
under the Disturbing Schools Law required it “to increase its public education ,effiviacy,
and outreach activities by redirecting its programming and spenxlireggtene and resources
supporting impacted members . . -- tlime that would otherwise be spent developing
programming and providing direct services to young p¢gple [which is]a drain on the

resources of the organization.” ECF No. 167 atii@esponseDefendant citekane v. Holder,

703 F.3d 668 (4 Cir. 2012), arguing thdtanestands for the proposition that an organization
does not suffer an injusyhenthe harm it alleges is that it was required to redirect funds in

response to an action by a plaintiff.
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In Lang the Fourth Circuit held that a diversion of resources can still create an injury in
fact if the challenged laws “burden [plaintiffs] directlyd. at 673. The Fourth Circuit
distinguished types of injuries, stating that “minor inconveniences are distinct framsa@ote
deprivation.”ld. Here, Girls Roclalleges an injury beyor&lmply redirecting fundsThe
Disturbing Schools and Disorderly Conduct Laws detract from the organization’s misdion a
purpose and require significant advocacy and outredstiseECF No. 167 at 10. Disturbing
Schools and Disorderly Conduct Laws directly bur@éms Rock and the burdeis more than a
minor inconvenience to the grouphe court finds thaGirls Rockpossesses organizational
standing.

E. ResJudicata, the Rooker-Feldman Doctrine, and Heck v. Humphrey

Defendant argues thtte doctrine ofes judicata, th&ookerFeldmandoctrine, and

Heckapply toPlaintiffs who were convicted or pleaded guilty to the statutes at i93atendant
asserts that the relief sought would “render the sentences of [PlaintififipatilECF No. 165-1
at 15.

“Under the doctrine afes judicataor claim preclusion,[&] final judgment on the merits

of an action precludes the parties or their privies from relitigating issuesdhabr could have

been raised in that action.” Pueschel v. United Si&@38 F.3d 345, 354 (4th Cir. 2004)(quoting

Federated DépStores, Inc. v. Moitied52 U.S. 394, 398(1981)).

TheRookerFeldmandoctrine servew barfederal courtérom considering previously

decided state court issués. Exxon Mobil Corp. v. Saudi Basic Indus. Corp., 544 U.S. 280

(2005, the Supreme€ourt held that the Rookételdmandoctrine “is confined to cases of the

kind from which the doctrine acquired its name: cases brought by state-court losewsm@agpl

of injuries caused by state-court judgments rendered before the district courtprgsee
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commenced and inviting district court review and rejection of those judgmghtat”284.

“Rookerfeldmanbars a losing party in state court ‘from seeking what in substance would be

appellate review of the state judgment in a United States district court, basedasirg
party s claim that the state judgment itself violates the Isdederal rights.””’Id. at 287 (quoting

Johnson v. De Grandy, 512 U.S. 997, 1005-06 (1994)).

In Heck the Supreme Court held that “when a state prisoner seeks damages in a 8 1983
suit, the district court must consider whether a judgment in favor of the plaintiff would
necessarily imply the invalidity of his conviction or sentence; if it would, the complaisit e
dismissed unless the plaintiff can demonstrate that the conviction or sehtenalready been
invalidated.” 512 U.S. 477, 487 (1994).

In this casePlaintiffs are seeking enjoinment from future enforcement, and are seeking
to prevent Defendant from retaining or considering records created as a resualiofions
under theDisturbing Schools and Disorderly Conduct Lawke requested relief is different
from challenging the actual validity ahy sentenceRather, Plaintiffs are asking the court to
evaluatehe constitutionality of th®isturbing Schools and Disorderly Conduews The court

finds thatneither res judicata, tHeookerFeldmandoctrine, or Heckis implicated in this

matter

F. Constitutional Claims

Defendant moves the court to grant his motion to dismiss on the grounds that the
Disturbing Schools and Disorderly Conduct Laws are constitutional. Procedurally, a motion to
dismiss made pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procepdtoperly made
before a defendant files an answeatocomplaintin the initial stages of a lawsuked. R. Civ.

P. 12(b)(6)(“A motion asserting 12(b)(6) defensehust be made before pleading if a

12



responsive pleading is allowgdAt the 12(b)(6) stage, the court is tasked with performing a
threshold analysis a determination as to whetheplaintiff has stated a claim upon which relief
can be granted in his or hewmplaint-- and not an irdepth analysis of the claims alleged within

that canplaint. Seeln re KGC Homeownersinc., No. 16-01062-5-JNC, 2017 WL 3405509, at

*2 (Bankr. E.D.N.C. Aug. 8, 2017)('a complaint fails to meet thitbreshold obligation, the
action should be dismissed . . . .").

This action is in its initial stage$he constitutional challenges to the Disturbing Schools
and Disorderly Condudtawsrepresent the entirety of this claim. Performing Defendant’s
requestedonstitutionabnalysisat this juncturevould amount to the court determining fival
outcome of this case, which strays well beyond the threshold analysishidtithe couris
tasked.

G. Class Allegations

Defendantirgueshe class action allegations should be stricken because Plaifatiifft® “
meet the requirements for a class actiomier Rule 23 of the Federal Rules of Civil Procedure.
ECF No. 165t at 2.

Rule 23 of the Federal Rules of Civil Procedure provides thae“or more members of a
class may sue or be sued as representative parties on behalf of all membérgldrheiclass
is so numerous that joinder of all members is impracticable; (2) there are quektam®r fact
common to the class; (3) the iokes or defenses of the representative parties are typical of the
claims or defenses of the class; and (4) the representative parties wilhfairadequately
protect the interests of the class.”

Plaintiffs state that it isih fact rare to [strike clasallegations]n advance of a motion

for class certificatiori. Cholakyan v. MercedeBenz USA, LLC 796 F. Supp. 2d 1220, 1245

13



(C.D. Cal. 2011). However, a court in this circuit recently held“fledtcourt may grant a motion
to strike class allegationghere the pleading makes clear that the proposed class cannot be

certified and no amount of discovery would change that determination.” Burch v. Murphy, No.

2:17-CV-03311, 2019 WL 1243860, at *8 (S.D.W. Va. Feb. 25, 2@i®)§ Waters v.

Electrolux Home Prod., Inc., Civ. Action No. 5:£8-151, 2016 WL 3926431, *4 (N.D. W. Va.

July 18, 2016) To prevail on a motion to strike class allegations, “defendants have the burden
of demonstrating from the face of plaintiftdmplaint that it will be impossible to certify the

classes alleged by the plaintiffs regardless of the facts the plaintiffs nadojeb® prove.”

Bryant v. Food Lion, Inc., 774 F. Supp. 1484, 1495 (D.S.C.)1991
In the present case, no pleading has made it clear thelafisein this matter cannot be
certified, and it is unclear whether discovery would change that determinatiauld be
premature to rule on the validity of the class allegations at this juncture. Auglgrdhe court
declines to strike the clasdeaationsat the motion to dismiss stage
IV. CONCLUSION
Defendant’s motion to dismiss, ECF No. 165DENIED.

IT I1SSO ORDERED.

/sl Margaret B. Seymour
Margaret B. Seymour
Senior United Sates District Judge

Dated:March 30, 2020
Charleston, South Carolina
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