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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
CHARLESTON DIVISION
Darrell Williams, #219730, C/A No. 2:16-2835-CMC
Petitioner,
V.

Opinion and Order
Cecelia Reynolds, Warden,

Respondent.

This matter is before the court on Petitiongirs se petition for writ of habeas corpus

filed in this court pursuant to 28 U.S.C. § 2254.

In accordance with 28 U.S.C. § 636(b) drmtal Civil Rule 73.02(B)(2)(c), DSC, thi

U

matter was referred to Unite8tates Magistrate Judge Masgordon Baker for pre-tria
proceedings and a Report and RecommendatiBeport”). Respondent filed a return and a
motion for summary judgment on Jamu®, 2017. ECF Nos. 22, 23. AfteiRaseboro Order
was entered, Petitioner filedrasponse in opposition. ECF No. 27. Respondent filed a reply
(ECF No. 28) and Petitioner fdea sur reply (ECF No. 29)On May 24, 2017, the Magistrate
Judge issued a Report recommending Responderf®n for summary judgment be granted.

ECF No. 9. The Magistrate Judge advisedphdies of the procedures and requirements| for

o

filing objections to the Reporind Recommendation and the sericossequences if they faile
to do so.

This court previously granted summary judgment for Respondenfatigioner failed to
timely file objections to the Magistrate Judg®&sport. ECF No. 43. The court also denied

Petitioner's motion for extension of time to fitdjections. ECF No.Z4 However, Petitionel
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thereafter filed a “motion for relief on the pleags,” but an attachment to the motion noted it

was “mislabeled” and sought to file it as atro for relief from judgmat under Fed. R. Civ. P

60(b)(1). ECF No. 50. Based on Petitionesseation the prison mailroom failed to send
objections on time, and abnormalities in the prison mailroom stamps on Petitioner’s env

the court granted the motion, vacated the Judgnagck,allowed Petitioner to file objections

Nis
elopes,

(]

the Report. ECF No. 54. Petitiorthen filed his objections to the Magistrate Judge’s Report.

ECF No. 57. Petitioner has also filed a motfon certificate of appealability, requesting
certificate be granted if the court adopte tReport and grants summary judgment
Respondent. ECF No. 59.
Standard

The Magistrate Judge makes only a recondagan to this court. The recommendati
has no presumptive weight, and the responsibilityéde a final determination remains with t
court. See Mathews v. Weber, 423 U.S. 261 (1976). The cous charged with making @ novo
determination of any portion dhe Report and Recommendatiofthe Magistrate Judge t

which a specific objection is made. The court raegept, reject, or modify, in whole or in pa

the recommendation made by the Magistrate Jugeecommit the matter to the Magistrate

Judge with instructionsSee 28 U.S.C. § 636(b).
Discussion

The Report recommends granting Resporidanbtion for summar judgment on the

a

for

DN

merits as to ground one and based on procedefallt as to grounds two and three. ECF No.

35. Petitioner offers objections as to each finding of the Magistrate Judge. ECF No. 57|

claim will be addressed in turn.

Each




1. Ground one: Whether the State proved guilt beyond a reasonable doubt

At trial, Petitioner argued the prosecution ddilto prove burglarfirst degree beyond &

1554

reasonable doubt because it did not show they evds during the nighttime or he did not have

permission to enter the homdRetitioner represented himselichmade a motion for directed

verdict on these groundsECF No. 22-1 at 354-80 The trial judge deied this motion.|d. at

367-70. On appeal, Petter’s counsel filed aAnders brief raising only one issue regarding

admission of Petitioner’s written statemerCF No. 22-2 at 56-66. Petitioner filedpeo se

brief raising three issues: whethde use of his two prior conviohs to enhance his sentenc

was unconstitutional; whether failure to bifate proceedings was unconstitutional; and whether

submission of indictments to prove an elemehtthe offense implicated his Confrontation

Clause protectionsld. at 71-83. He did not raise the grounds from his directed verdict mption

or ask the Court of Appeals to review tihenial of the directed verdict motion.

In her Report, the Magistrate Judge treatlid ground as exhated (and thus not
procedurally defaulted) because iBater’'s appellate counsel filed afinders brief, which
triggers appellate review of the entire recordday preserved issue wififotential merit. ECH
No. 35 at 9. The Report therefore examinea rierits of this ground, finding the state count
denial of directed verdict was not contrary or an unreasonablapplication of clearly

established federal law, nor did it resuliaim unreasonable determination of the fabtsat 12.

S

! Page numbers for the attachments to ECF Naef# to the pages of the filed document|as
seen in the filing header, notetlpage numbers as previously marked on the documents hefore

filing.




Petitioner, in his objections, appears to coecttet denial of his directed verdict motion

was not contrary to established federal la&ECF No. 57 at 2-3. However, he argues the

Magistrate Judge erred in finding the state cdadision was a reasonalalpplication of federal
law. Petitioner argues the state court decisvas an “unreasonabégplication of thelJackson

standard,” citinglackson v. Virginia, 443 U.S. 307 (1979) regardingffstiency of the evidence

He then argues the facts of his criminal casserting the prosecutdrd not meet his burden

regarding the nighttime or permission elements of first degree burglary.

The court agrees with the Report’s conausregarding ground one: “a rational trier of

fact could have found the petitioner guilty, beg a reasonable doubt, of burglary in the fi
degree” based on the evidermesented at trialSee Jackson, 443 U.S. at 320 (“[T]he relevan
guestion is whether, after viavg the evidence in the light mofgtvorable to the prosecutior
any rational trier of fact could have fouridle essential elements of the crime beyon(
reasonable doubt.”)Mlson v. Greene, 155 F.3d 396, 405 (4th Cir. 1998) (“Federal review of
sufficiency of the evidence to suppa state conviction is not mdao consider anew the jury’
guilt determination or replace the state’s systerdimact appellate review. Thus, a defendan
entitled to relief only if no rational trier dfact could have found proof of guilt beyond
reasonable doubt.”). Although Petitioner arguessta¢e trial court and the Magistrate Jud
“ignored material evidence anéetitioner['s] key arguments,both addressed the eviden
regarding nighttime and consent and found it was @afft to meet the standards for denial
directed verdict and sufficiency of the eviden This court agrees. Even consider
Petitioner’'s arguments in support of his positiansationale trier of fact could have found hi

guilty. Therefore, the directed verdict titm was properly denied, and there was
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unreasonable application regardsficiency of the evidence or an unreasonable determination

of the facts.
2. Ground two: Application of Old Chief
a. Background
The Magistrate Judge concluded Petitttmeecond ground, regarding admission of

prior convictions for burgly and the application aDld Chief v. United Sates, 519 U.S. 172

(1997), was procedurally defaulted Rstitioner failed to raise this@und at his state court trial.

ECF No. 35 at 13-15. Pather objects to thisonclusion. ECF No. 57.

In order to determine whether this groundpi®cedurally defaulted, the court must

examine what Petitioner arguedtatl and how it differs from his argument in this petitign.

Before trial, Petitioner made a motion and maard by the state court seeking to preclude
state from admitting the prior burglary convictions in the guilt phase of his trial. ECF No.
at 38-40; 56-67. He discussed the limitation “akdw far certain conviabns they can bring in
on other things,” and sought thallenge how and when thmirglary convictions could bé
introduced.ld. The judge at that proceeding heldifR@ner’'s motion in abeyance and explain
the trial judge would deterime when and how they would come into evidenick at 67.

At trial, Petitioner argued South CardinRule of Evidence 404(b) renders Sol
Carolina Code 8§ 16-11-311(a)(2) “unconstitutiondlgcause it allows prior convictions to
admitted in the guilt phase as an element of first degree burglary when such admissi

allow the jury to “draw inferences or decitlee accused’s guilt based on a prior convictio
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ECF No. 22-1 at 150-52. He also cit@dte v. Moye?, as holding the statmay not use a prio
conviction to prove an the elemesftthe charge for which a defendas on trial, because thg
would violate double jeopardyld. at 152. Petitioner argued “prioriminal acts independent @
the crime here . .. should not be admitted during the course of the trial to prove the defe
guilt,” that such admission would deny a fair ltrzamd make it “much easier” for the State

convict. Id. at 153-55. Petitioner requested Rule “404{b)applied to exclude any evidence

—

ndant’s

to

of

any past prior conviction that either the def@mdhas been convicted of or he has not been

convicted of.” Id. at 155. Further, Petitioner stated “thgpulation matters not. It's the fact

they’re using those contions for a conviction.”ld. at 156-57.
In response to Petitioner's argument, thmltcourt noted proof of two or mor

convictions for burglary ohousebreaking or both can be aeneént of the crime of first degre

burglary by statute.ld. at 157. The court noted she woglde a limiting instruction that the

D

e

jury could not use the fact of prior convictiofts any purpose other than determining whether

the state had met an element of the statute tltdthey must decide guilt as to the charged

burglary itself before consideg whether the prior convictions warrant a conviction for burg|

first degree.ld. The court noted South Carolina appellaburts have held prior convictions to

be a valid element of first degree burglatgl. at 157-58. Thereaftethe court gave a limiting

instruction. Id. at 472.

% The case Petitioner relied on at trial appears tStéte v. Moyd, 468 S.E.2d 7 (S.C. Ct. App.
1996). Moyd found no double jeopardy violation when &dr was charged with driving while
suspended and habitual traffifemder, because the elementd dot overlap. This case does

not appear to assist @ner in his argument.
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In his § 2254 petition, Petitner listed ground two as “WhethState Incormely Applied
Old Chief,” and explained further, verbatim: “[#ijtal, post trial, it was argued that use of pri
conviction contributed to verdiethen Jury considereatior convictions tadetermine guilt. The
same crime for which trial was based on was burgla/so were priors ed.” ECF No. 1 at 6
In his response to Respondent’s motiomr fummary judgment, Petitioner argued t
“constitutionality of statute concerning bifurcation,” which he alleges was argued at trial.
No. 27 at 9. He argued allowirtbe jury to deliber@ with indictments from prior conviction
denied him the right to fair trial and violatedOld Chief. Id. He contended a bifurcated tri
would remedy this, as his “prior convictionsshigic] no relevance to question of guilt and

prejudicial to a fair determination of that questionid. at 9-10. Petitionefurther argued “the

nature and underlying story of that prior cartian, however, were natecessary or admissible

merely to prove prior burglary convictions.ld. at 11. He assertetthe burglary conviction

evidence was more prejudicial than prig, and again argued Rule 404(lbjlat 12.

or

ECF

=2

is

As noted above, the Report concludes ground two was procedurally defaulted because

Petitioner did not raise his curredtd Chief theory in the state courtECF No. 35 at 14 (“[l]t
does not appear that Petitionegw@ed at trial that the stateuwrb was incorrectly applying th@ld
Chief case.”). The Report further notes Petitioner “set forth no circumstances sufficient
aside the procedural default.ld. at 14-16. Finally, the Reporlso explains an asserte
violation of state law or stateule of evidence is not cognizable in federal habeas co
proceedingsld. at 15.

In his objections, Petitioner argues theolmative value of his prior convictions fg

burglary was substantially outweighed by the prejedo him in admitting them. ECF No. 57

13. He contends he argued at trial the adwissf his prior burglangconvictions might cause
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the jury to convict due to improperly inferringgmensity to commit such a crime. He notes the
trial judge “did not balance theelevance of proposed use of tlkeidence . . . against the high
risk that the evidence will alsend to establish bad charactadaropensity to commit crime.|
Id. Therefore, Petitioner argues, his trial shoudtve been bifurcated into a guilt phase and a
sentencing phasdd. at 14.
b. Discussion
The court agrees Petitioner dealged admission of his prior buagy convictions at trial.

See ECF No. 22-1 at 151-63. Whildne specific reference t0ld Chief may not have been

raised, the court concludes Petitioner raised the substance of his arguments regarding the use c

prior convictions to meet an element of first degburglary at the trial court level. Therefore,
this claim is not procedurally defaulted ané ttourt declines to adopt the Recommendation of
the Report on ground two.
However, Petitioner’s claim regarding the wxfehis previous convictions fails on the
merits. While Petitioner now argues his “twagprconvictions has no relevance to the question
of guilt,” this is incorrect — one of the wagsprosecutor can establish first degree burglary in
South Carolina is if the burglary “is committed &yperson with a prior record of two or more
convictions for burglary or hoebreaking or a combination of both.” S.C. Code § 16-11-

311(A). As prior convictions can be an elemein first degree burgtgt, such evidence is

relevant in the guilt/innocence phase of a trial for that offense. This was recognized by the trial

court when she denied Petitioner’'s motions on this issue.
Further, upon review of the transcrifitjs apparent the trial court appli€dd Chief: in
addition to the limiting instruction, the trial judg#lowed only a stipulation from the parties

regarding Petitioner’s previousurglary convictions, and did ngtermit the State to go intp
8




details regarding the circumstances of the esor convictions. ECF No. 22-1 at 360 (“The
defendant has stipulated, the State has introduced the twegmictions for burglaries.”); 221
2 at 34 (“[W]e chose to do the burglary first becahsestipulated to it . . . He admitted that he
had two prior burglaries by virtuaf stipulation.”). Therefore, Petitioner’s claim th@id Chief
was not followed is without merit.

To the extent Petitioner argues admission efghor convictions violated South Carolina
Rule of Evidence 404(b), a federal court may not entertain such a Gaegkstelle v. McGuire,
502 U.S. 62, 67 (1991).

3. Ground three: Constitutionality of SC. Code § 17-25-45°

Regarding the final ground raised by Petier, that S.C. @de 8§ 17-25-45 is
unconstitutional “when blacks receivife sentences more than whites,” the Magistrate Judge
found this defaulted. ECF No. 35 at 16. WHHetitioner raised thisssue during his PCR
hearing, he admitted he did not raise the issue at trial. ECF No. 22-2 at 110; 112 (“[T]he
disparity of sentencing when it comes to life withpatole sentences. That was never raiséd.”).
Because Petitioner did not raise the issue df triwas not preserved for appellate review gnd

not considered on appeafee Sate v. Dunbar, 587 S.E.2d 691, 693 9S.C. 2003) (“Issues hot

3 This is listed as Ground Four in thetiBen; however, no grund three was listed.

* While Petitioner may have raised an argument the South Carolina statute was unconstftutional
for other reasons at trial, it is clear he did potsent the same argument he presents in|this

habeas petition, regarding semting disparity. The Order deng Petitioner’'s application for
PCR lists as an allegation “Prior convictiaused to enhance unconstitutional” and nagtes
“applicant had a full opportunity targue both the constitutionalidf the statute and whether the
use of his prior burglary convictions violated théeragainst evidence of prior bad acts at trial
and on appeal.” R. at 625 (EQ¥o0. 22-2 at 129, PCR decisiorflowever, challenging the
constitutionality of the statute as it was apglia Petitioner’s criminal case is different from
alleging racial disparity in sentencirgs he does in ¢hinstant petition.

9




raised and ruled upon in the trial court will Mo considered on appeal.”). Therefore, this

ground was not exhausted and is procedurally barred.

Petitioner objects, citingance v. Sate, 279 S.C. 144 (1983), renewing his request

for

discovery on this point, and arguing the meoitshe issue. ECF No. 57 at 17-20. Petitioner

argues the PCR court did not address his argument on this issuanaads “directly on point.”

As explained thoroughly by the Magistrate Judge in her Report (ECF No. 35) and by this

court in the Order denying Petitier’'s appeal of the Magistraledge’s previous order denyin

discovery (ECF No. 40), this ground is procediyrdefaulted and Peibner has not shown good

g

cause and actual prejudice or a miscarriaggusfice as required to excuse the defaylt.

Petitioner’s objections clearly admit “there is natstcourt analysis of the issue.” ECF No. 57
18. This is further evidence this ground is procedurally defaulted.
Conclusion
After a de novo review of the entire record, the applicable law, the Report

Recommendation of the Magistratedge, and Petitioner’s objamtis, the court agrees with th

at

and

e

conclusions of the Magistrate Judge as to grounds one and three. The court declines to adopt th

recommendation of procedural default gmound two. Accordingly, the Report arn
Recommendation is adopted except as to groundand incorporated ieference as modifiec
herein. Respondent’s motion for summary judgment is granted, and Petitioner’s applicat
writ of habeas corpus pursuant to 2&LC. § 2254 is dismissed with prejudice.

CERTIFICATE OF APPEALABILITY

® In addition, Petitioner’s reliance drance is misplaced. Lance concerns a habitual traffi
offender who could not contestis designation under the Uaifn Post-Conviction Procedur
Act and has no bearing on this case.
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The governing law provides that:

(c)(2) A certificate of appealability may issu. . only if the applicant has made a
substantial showing of the dahof a constitutional right.

(c)(3) The certificate of appesdility . . . shalindicate which specific issue or issues
satisfy the showing required by paragraph (2).

28 U.S.C. § 2253(c). A prisoner satisfies thisndtad by demonstrating that reasonable jur
would find this court’s assessment of his constii claims is debatablor wrong and that an
dispositive procedural ruling by thestfict court is likewise debatablgee Miller-El v. Cockrell,
537 U.S. 322, 336 (2003Hack v. McDaniel, 529 U.S. 473, 484 (2000Rose v. Lee, 252 F.3d
676, 683 (4th Cir. 2001). In this case, the legal standard for the issuance of a certifi
appealability has not been met. Therefom certificate ofappealability isdenied, as is
Petitioner’s motion for one (ECF No. 59).

IT ISSO ORDERED.

s/ Cameron McGowan Currie
CAMERON MCGOWAN CURRIE
SeniotJnited States District Judge

Columbia, South Carolina
November 14, 2017
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