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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
CHARLESTON DIVISION

Dominick J. Palmer and Paiden Palmer

)
)
Plaintiffs, ) C.A. No.: 2:1&v-3350PMD-MGB
)
V. ) ORDER
)
Nicholas Satanna and Town of )
Summerville, )
)
Defendants. )

)

This matter $ before the Court on Plaintiffs Dominick J. Palmer and Paiden Palmer’s
objections to United States Magistrate Julitzgy Gordon Baker'®eport and Recommendation
(‘R & R”) (ECF Nos.46 & 44). For the reasons s¢at hereinthe Courtadopts the R & Rdenies
Defendants’ motion to strike, grants Defendants’ motion for summary judgar@htlismisses
this case

BACKGROUND

The Court adopts the thorough background set forth in the RvgH®ut objection The
Court briefly summarizes that background: On October 5, 2013, Defendant Nicholasm&aata
detective forthe Town of Summerville Police Department, received a call about a-mriv
shooting near thel&nter's Retreat apartment compleAccording to Santanna’s investigation,
Lamont ‘Chaz’ Brown was driving a vehicle with John Hilton in the passenger seatanbther
vehicle pulledup beside them and opened fire, injuring Hilton. Hilton did not initially provide a
description of the person who shot him, so Santanna pursued other leads. One lead was an
anonymous phone call stating that someone named “D” was bragging to others irsHratteat

that he had shot Hilton. The Planter’'s Retreat offidfermed Santanna that Domini€almer
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was known to them as “D.” Santanna’s leads eventuallpudand he stopped pursing the case
until Hilton called him on March 27, 2014. Hilton explained why he changed his mind about
assisting the invegiation and identified Mr. Palmer as the shooter. Shortly thereafter, Santanna
met with Brown. Based on the information he learned from Brown and Hilton, Saptapaaed
affidavits for two arrest warrants for Mr. Palmer.state courtmagistrate yjdge agreed that there

was probal# cause to arrest Mr. Palmer and issued the warrants. Palmer was arrestexd, but hi
charges were later dismissed.

PROCEDURAL HISTORY

On August 22, 2016yir. Palmerfiled a 42 U.S.C. § 1983 claim of malicious prosecution
andMs. Palmerfiled a related clan for loss of consortium. Defendants Santanna and the Town
of Summervillé filed a motion for summary judgment on June 19, 2017. On August 18, the parties
signed a Stipulation of Partial Dismissal, dismissing some defendants and ddtenseceiving
an extensionpPlaintiffs respaded to the motion for summary judgment on September 18,
Defendants replied on September 25, and Plaintiffs filed-aeply on October 17. Defendants
moved to strike the sureply on October 18. On January 2018,the Magistrate Judge issued
her R & R. Plaintiffs objected on February 13, and Defendants responded on February 27.
Accordingly, this matter is now ripe for review.

STANDARD OF REVIEW

The Magistrate Judge makes only a recommendation to this Court. The R & R has no
presumptive weight, anthe responsibility for making a final determination remains with the
Court. Mathews v. Webed23 U.S. 261, 270-71 (1976parties may make written objections to

the R & R within fourteen days after being served with a copy &8tU.S.C. 8§ 636(b)(1). This

1. Theywerejoined byaddiional defendants who have since been dismissed.
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Court must conduct a de novo review of any portion of the R & R to which a specific objection is
made, and it may accept, reject, or modify the Magistrate Jufigdings and recommendations

in whole or in partld. Additionally, the Court mayeceive more evidence or recommit the matter

to the Magistrate Judge with instructionsl. A party s failure to object is taken as the pasty
agreement with the Magistrate Judgeonclusions.See Thomas v. Ard74 U.S. 140 (1985).
Absent a timely, specific objectieror as to those portions of the R & R to which no specific
objection is made-this Court “must only satisfy itself that there is no clear error on the face of
the record in order to accept the recommendatio@iamond v. Colonial Life 8Accident Ins.

Co,, 416 F.3d 310, 315 (4th Cir. 2005) (quoting Fed. R. Civ. P. 72 advisory committee’s note).

DISCUSSION

The Magistrate Judge recommends granting Defendants’ motion for surjudgmyent
and denying their motion to strike. The parties daé object to the Magistrate Judge’s
recommendation regarding Defendants’ motion to strike. The Court has review@drtion of
the R & R and, finding no clear error, adopts the recommendation and denies Defendanits’ moti
to strike.

Plaintiffs object tothe Magistrate Judge recanmendation that the Court grant
Defendants’ motion for summary judgment. To grant a motion for summary jutiganeourt
must find that “there is no genuine dispute as to any material fact.” Fed. R..G&af. The
judge B not to weigh the evidence but rather must determine if there is a genuineidsiad. f
Anderson v. Liberty Lobby, Inet77 U.S. 242, 249 (1986). All evidence should be viewed in the
light most favorable to the nonmoving partyerini Corp. v. Perini Constr., Inc915 F.2d 121,
124 (4th Cir. 1990). “[I]t is ultimately the nonmovant’s burden to persuade [the courthénat

is indeed a dispute of material fact. It must provide more than a scintilla ohesidand not



merely conclusory allegaitins or speculatier-upon which a jury could properly find in its favor.
CoreTel Va., LLC v. Verizon Va., LLT52 F.3d 364, 370 (4th Cir. 2014) (citations omittelhe
Court addresses each objection in turn.
l. Failure to Include All Material Facts in the Reconstructed Warrant

Plaintiffs first object that the Magistrate Judge failed to include all omitted matsctal f
when she reconstructed the warrant as part of the analysis of the malicisesupon claim
against SantannaTo establish maliciaiprosecution, a plaintiff must showhatthe defendant
(1) caused (2) aeizure of the plaintiff pursuant to legal process unsupportedolmalple cause,
and (3) criminal proceedings terminated in plaintiff's favoEVans v. Chalmers03 F.3d 636,
647 (4th Cir. 2012)citing Durham v. Horner690 F.3d 183, 188 (4th Cir. 2012)). The Magistrate
Judge found tha#r. Palmer had established that Santanna caused his seizure and that the criminal
proceedings terminated in his favor. The parties do not object to these findmgstablish the
second element of his malicious prosecution claim, Mr. Palmer must show thahrdanta
“deliberately orwith a ‘reckless disregard fdhe truth’ made material false statements in his
affidavit, or omitted from that affidavit ‘materidhcts with the intent to make, or with reckless
disregard of whethehey thereby made, the affidavitisleading.” Miller v. Prince Geaye’s
Cnty, 475 F.3d 621, 627 (4th Cir. 2007) (quotignks v. Delawarg438 U.S. 154171 (198)).
Plaintiffs argue that Santanna deliberately or recklessly omitted matetglrfabe affidavits he
submitted in support dhetwo warrants to arrest Mr. PalmerTo determine materiality, a court
must ‘excsethe offending inaccuracies and entthe facts recklessly omitted,chtihen determine

whether or nothe “corrected’warrant affidavit would establish probable causeld. at 628

2. These arrest warrants pertain to different charges arising feddctbber 5, 2013 shootirand include the
same supporting information from Santanna.tiesMagistrate Judge did iR & R, the Court analyzes them
together.



(quotingWilson v. Russ®12 F.3d 781, 789 (3d Cir. 2000))f the ‘corrected’ warrant affidavit
estallishes probable cause, no cilrdbility lies against the officer.”ld. Probable cause exists
when‘“the circumstances withifan officer's knowledgeare sufficient to lead a reasonable person
to believethat a crime has been committeg the person beingrrested.” State v. Baccy$25
S.E.2d 216, 220 (S.C. 2006).

In her R & R, the Magistrate Judge reconstructed the affidavit with facigifPlelaimed
were material: that Hilton and Brown initigldid not identify the shooter, and that they gave
varying desriptions of the shooter's vehicle. The Magistrate Judge concluded that these
omissions were not materibecause the reconstructed warrant affidavit did establish probable
cause, and thus she recommended granting summary judgment to Santanna on iths malic
prosecution claim.

Plaintiffs object that the Magistrate Judge did not include all the material facts omitted
from Santanna’s affidavit in the reconstructed affidavit. They argue, forrtdifne, that the
Magistrate Judge failed to include tt@dntanna did not investigate what type of car Mr. Palmer
drove or where he was on Octobertttat Santanna did not consider forensic evidence before
pursuing the warrantshat Brown and Hilton lack credibility because they did not know Mr.
Palmer well andvere drunkthe night of the shooting, that Hilton only identified Mr. Palmer after
there were rumors that he was the shooter, and that Brown had heard that someoriB’named
his little brother committed the shooting. The Magistrate Judge did not indt these
circumstances in the reconstructed affidavit because Plaintiffs did nadentiem in their list of
allegedly material omissions. Nonetheless, the Court addresses each irsaaralker v.

Griswold No.: 8:16¢cv-814-JMC 2017 WL 4324844at*3—-4 (D.S.C. Sept. 29, 2017) (finding an



obligation to address arguments relating to a 8 1983 @wén though they were not presented to
the magistrate judge).

The Court finds that it would be inappropriate to reconstruct the affidavit to include that
Santannalid not investigate what kind of car Mr. Palmer drdvad not asked Mr. Palmer about
his whereabouts on October 5, and did not consider the forensic evidence before pursuing the
warrants “Reasonable law enforcement officers ao¢ required tdexhaust every potentially
exculpatory lead or reb@ every doubt about a suspesctjuilt beforeprobable cause is
established.” Wadkins v. Arnold214 F.3d 535, 541 (4th Cir. 2000) (quotimgrchinsky v.
Siwinskj 942 F.2d 257, 264 (4th Cir.1991Jinding an officeracted reasonably in obtaining a
warrant for forgery even though he did not #skperson whose signature was possibly forged if
hehadsigned the check in question)hus,Santanna did ndtave an obligation to try to speak to
Mr. Palmerbefore submitting his affidavit. Even still, Santatefahis card on Mr. Palmer’s door
after learningrom the Planter’s Retreat office staff that Malmer was known to them as "D,
but he never heard from him. Moreover, officers are “[not] required to disclose all of the
voluminous and possibly exculpatory information known to them in a warrant applitation.
Bernstein v.United States990 F. Supp. 428, 438 (D.S.C. 19%ifhding probable cause was
established despite the fact that the government did not investigate the histeyirdbtmant
beforeit obtaineda search warrant) Thus, gen if Santanna had learnétt. Palmer typcally
drove a particular car said he was somewhere else on October fhat the forensic information
reveaéd ambiguitiesSantanna would not have been obligated to include that information in the
affidavit. The Court finds that Santanna did not make a matanasion by failing to include
that he had not spoken to Mr. Palmer, did not investigate what car he drove, and did not conside

forensic evidence



Next, Plaintiffs argue that the reconstructed affidavit should include thahtdnd Brown
lack credibility because Hilton didot know Mr. Palmer well and because they were drunk on the
night of the shooting.The Magis¢rate Judge addressed Plaigtiffllegation that Santanna knew
Hilton and Brownwere untruthful and explained that she found emderce in the record to
support thatllegation The Court has also not found any evidence that Santanna had a reason to
guestion Hilton and Brown’sredibility. There is also nevidencesupporing Plaintiffs claim
that Hilton barely knew Mr. Palmer. In fathe complainexplains that Hilton told Santanna he
knew Mr. Palmer from living in Planter’'s Retregantanna has provided the same explanation.
In any event, there is no indication that this would alter the finding of probalde,cgiven that
Hilton positively identified Mr. Palmer from a photo lineufee Torchinsky942 F.2d at 26¢'It
is surely reasonable for a police officer to base hisfaealiprobable cause on a victimieliable
identification of his attacke?).; Lallemand v. Univ. of R,19 F.3d 214215-17 (1st Cir. 1996)
(finding probable cause to arrest a suspect based on a victim’s identificatiora figmto
identification, despite that the victim provided the wrong name for the suspect aydi@abh
description that did not accurately describe him). Regarding Hilton and Browegeall
drunkennesspnly Brown stated that he was drunk that night. Including this detail in the
reconstructed affidavit does not defeat probable caBee.Lallemand® F.3d at 216 (explaining
that while drukenness can affect a witness’s credibility, the disclosure that the victim was
drinking “would not in any way have undercut probable cagsen that she positively identified
the suspect in a photo array).

Finally, Plaintiffs allege that the reconstredtwarrant should have included that Hilton
identified Mr. Palmer only after he heard rumors that he was the shooter, and thatghBrown

described to Santanna was that someone namedr‘B5 little brothershot Hilton. As the Court



explained above, Santanna was not obligated to include every bit of possibly exculpatory
information in his warrant affidavitBernstein 990 F. Supp. at 43&:urther,the Court finds that
including this information would not defeat probable cause in light of Hilton’s uneauivoc
identification of Mr. Palmer.See Torchinsky942 F.2d at 262 Consequently, the Court grants
summary judgment in favor of Santanna on the malicious prosecution claim.
. Qualified Immunity

Plaintiffs next objection is that the Magistrate Judgee in finding that Santanna was
entitled to qualified immunity because his conclusion that there was probablecansst Mr.
Palmerwas reasonable, even if it wasstaken (though it was not, in the opinion of the Magistrate
Judge and this Court)SeeDurham v. Horner690 F.3d 183, 190 (4th Cir. 2012) (“[E]ven if the
existenceof probable cause were a close question, the ‘qualified immunity standard gives ample
room formistaken judgments.’y (QuotingHenry v. Purnell 652 F.3d 524, 534 (4th Ci2011)).
Plaintiffs do not present an argument for why this conclusion was in error, butistiain a
conclusory fashion that the record shows Santanna was not reasonable and that heitieshot ent
to qualified immunity. This is not a proper oldjea. Orpiano v. Johnson687 F.2d 44, 47 (4th
Cir. 1982)(“[D]e novo review [ispnnecessy . . .when a party makes general and conclusory
objections that do not direct the court tgpadfic error in the magistrageproposed findings and
recanmendations). The Court finds no error with the Magistrate Judge’s conclusion that
Santanna is entitled to qualified immunity.
IIl.  Failure to View Facts in the Light Most Favorable to Plaintiffs

Plaintiffs argue that while the Magistrate Judge properly stated that sheievuthe facts
in the light most favotale to them, she did not actually do that. However, they do not point to a

particular place in the R & R where the Magistrate Judge looked at comgfierasions of the facts



and themrelied on the version that was favorable to Defendants. Rather, they make theargnclus
assertion that if their evidence is believed, then Santanna should have known his omissions wer
material andhat theywould negate probable causehiFisalsonot a proper objectionld.
V. Mr. Palmer’s Claim Against Summerville

Plaintiffs also argue that the Magistrate Judge erred in finding that the Town of
Summerville could not be held liable for Santanna’s actions leading to Mr. Pahmess. The
Magistrate Judge found that Summerville was not liable based on a municipal palustan, a
failure to train Santanna, or a failure to supervise him. Plaintfigction generally Fhashes
argumentgheymade to the Magistrate Judge and thus it is not a proper objeétraterson v.
Dobson 627 F. Supp. 2d 619, 623 (W.D.N.C. 2007) (“An ‘objection’ that . . . simply summarizes
what has been presented before, is not an ‘objection’ as that term is used in this”gontext
Plaintiffs most specificobjecton is that the Magistrate Judge impexly favored Santanna’s
training log over the opinion of their expert in finding that Summerville was r¢ lfar a failure
to train Santanna[lJnadequacy of police training may serve as the basi§ fi#83 liabilityonly
where thdailure to train amounts to deliberate indifference to the rightsrsbps with whom the
police come into contact.City of Canton, Ohiw@. Harris, 489 U.S. 378, 388 (1989)he Supreme
Court further explained, “[M]unicipdiability under 8§ 1983 attaches wherand oy where—a
deliberate choice téllow a course of action is made from argorarious alternatives’ by city
policymakers. 1d. at 388-89 (quotingPembaur v. Cincinnati475 U.S. 469, 483184 (1986)
(plurality opinion). Phintiffs’ expert opined,

TheSummerville Police Departmerti@ved a deliberate indifference to acceptable

law enforcement standards with regard to the training and supervision of Det.

Santanna. Nowhere doeghere appear to be any supervisor involvement or

sypervision of Det. Santanna and the investigation. This failure &@oaeross

deviation from acceptable standards of law enforcement practices, management,
and supervision.



(SurReply, Ex. 1, Aff. of John O’Leary, ECF No. -38 at 11.) First, as exghed by the
Magistrate Judge, the expert opinion conflates a failure to train and r& fialsupervise. With
respect to a failure to train claim, neither Plaintiffs nor their expert pointytpanmicular choice
that Summerville policymakers madettheflects deliberate indifference to the rights of those who
interact with Summerville police officersSeeHarris, 489 U.S. at 3889. With respect to a
failure to supervise, Plaintgfhave not showrhe “history of widespread abuse” necessary to
establish that clai. Wellington v. Daniels717 F.2d 932, 93¢th Cir. 1983) Moreover, the
Magistrate Judge did not favor Defendarggsidence of Saannas training as shown in his
training lagy over the opinion of Plaintiffs’ expert. These items do not present cabrgdacts
and the Magistrate Judge explained why she did not agree with the expert'sihafasions. The
Court agrees with the Magistrate Judge that Summerville is not liable under atantff®
theories. The Court grantsummary judgment in favor of Summerville on this claim.
V. Loss of Consrtium

Finally, Plaintiffsobject that the Magistrate Judge did not properly analyze Ms. Palmer’'s
loss of consortium claim because she only examined Santanna’s actions leddmdalmer’s
arrest, ad did not examine Santanna and Tleevn of Summerville’s failure to further investigate
the October 5 shootinghile he was detained’he Court finds that this objection mischaracterizes
the Magistrate Judge’s analysis. With respect to Santanna, the Maglstigeeexplairg that,
under the South Carolina Tort Claims At8CTCA”), he could only be found liable if he was
acting outside the scope of his official duties or if his conduct “constituted ardudl, factual
malice, intent to harm, or a crimavolving moral turpitude.” S.C. Code Ann. &IB—70(b).As
the Magistrate Judge explained, Santanna’s actions do not rise to that levebuftegtees. As

disaussed above, Santanna reasonbblieved there was probable cause to arrest Mr. Palmer. His
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failure to furher investigate the crime while Mr. Palmer was in jail was an actitnnvihe scope

of his official duties and there is no evidence that it was motivated by an intent to harm Mr.
Palmer. Santanna’s failure to investigate was at most negligent, bdb#sahot subject him to
liability. SeeFaile v. S.C. Dep’t of Juvenillustice 566 S.E.2d 536, 539 n.$.C. 20@) (“When

a plaintiff claims aremployee of a state agency acted negligently in the performanegjobh

the South Carolina Tolaims Actrequires a plaintiff to sue the agency for which an engdoy
works, rather than suing themployee directly.” (citing S.C. Code Ann. § 138-70(c))).
Accordingly, the Court grants summary judgment to Santanna on Ms. Palmed&dossortium
claim.

As the Magistrate Judge explained, the Town of Summerville is immune from lialility o
this claim because the SCTCA provides that a “governmental entity is not liablefs resulting
from . . . institution or prosecution of any judicial or administeaproceeding S.C. Code Ann.

8 15-78-60(23)see McCoy \City of Columbia929 F. Supp. 2d 541, 567 & n.10 (D.S.C. 2013)
(concluding the City of Columbiavas immune fromliability for the plaintiff's malicious
prosecution claim under 8§ I/8-60(23). While the Court recognizes that Plaintiffs experienced
significant consequences as a result of Mr. Palmer’s arrestletadtion the Defendants are
nonetheless immune from suit for Ms. Palmer’s loss of consortium claim. The @@anots

summary judgmat in favor of the Defendants on this claim.
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CONCLUSION

For the foregoing reasonsjs ORDERED that Plaintifs’ objectiors areOVERRULED
and thatthe R & R is ADOPTED. The CourtDENIES Defendants’motion to strike and
GRANTS their motion for summary pigment. The actions DISMISSED.

AND IT IS SO ORDERED.

m%

PATRICK MICHAEL DiFry
United States District Judge

March 27, 2018
Charleston, South Carolina
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