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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
CHARLESTON DIVISION

Antonio Kinloch,
Civil Action No.: 2:16¢cv-03773MBS

Petitioner,
V. ORDER AND OPINION

Cecelia ReynoldsVarden,

— N N N N e

Respondent.

N
N—r

OnNovember30, 2016 Petitioner AntonicKinloch (“Petitioner”), proceedingro se
filed apetitionfor writ of habeasorpus pursuarib 28U.S.C.8 2254 ECFNo. 1. Petitioners
currentlya stateprisonerincarceratect Lee Correctionalnstitutionin Bishopville, South
Carolina.ECFNo. 1. In accordance witl28U.S.C.8 636(b) and.ocal Rule 73.02, D.S.Cthis
matter waseferredto United Statedlagistrate JudgMary Gordon Bakefor pretrialhandling.
This matteris beforethe court on thdlagistrate Judge’ReportandRecommendation
(“Report”) filed Januaryl7, 2017ECFNo. 13.

I. RELEVANT FACTUAL AND PROCEDURAL BACKGROUND
OnJune 14, 199%etitioner wasentencedo life imprisonment upon conviction of
murderin the Court ofGeneralSessiongor CharlestorCounty, South Carolin&CFNo. 1 at 1.
Petitioner timely filed adirectappeal On April 22, 1997, the Sout@arolina Supreme Court
dismissedPetitioner'sappeal SeeKinloch v. Maynard No. 8:02¢v-3414MBS-BHH (ECFNo.
26, Orderdetailing procedural history®n August19, 1997 Petitioner filedfor statepost
conviction reliefclaimingineffective assistanaaf counselSee Kinlochv. State Charleston

County, No. 97-CP-10-3996.Petitioner’'srequesfor relief wasdenied Petitionerthenappealed.
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On August 8, 2001the SouthCarolina Supreme CouteniedPetitioner’swrit of certiorari. ECF
No. 13at 3. Remittitur wassentto theCourt of CommorPleason August 28, 2001d.

OnOctoberll, 2002, Petitiondiled anuntimelyfederalpetitionfor habeasorpus.See
No. 8:02cv-3414MBS-BHH, ECFNo. 1. Theoneyearperiod oflimitationsunder 28J.S.C.§
2244(d) hadhlreadyexpired,butPetitioner arguethatthelimitations periodshould be equitably
tolled becaus®f his placemenin administrative segregatiaturing 2001-2002d. On February
19, 2004, this courejectedPetitioner'sargumentanddismissechis petitionwith prejudice See
No. 8:02-cv-3414MBS-BHH, ECFNo. 27.

OnNovember30, 2016 Petitioner filedthe underlyingetitionfor writ of habeasorpus,
claimingthatequitabletolling shouldagainapply. ECFNo. 1. Petitioner acknowledgdisat his
petitionis time-barred;however,herequestsleniencyandmercy” citingvariousillnesses,
medicalproceduresandageneralearof violenceasreasongor his untimelyfiling. ECFNo. 1
at13-15.

1. LEGAL STANDARDS

A. Liberal Construction of Pro Se Claims

The courtis requiredto construgro sepleadingdiberally. See e.g.,Estelle vGamble
429U.S.97, 106(1976);Hainesv. Kerner, 404 U.S. 519, 520 (1972)pev. Armistead 582
F.2d 1291, 129%4th Cir. 1978);Gordonv. Leeke 574 F.2d 1147,1158th Cir. 1978).Pro se
pleadingsareheld to dessstringentstandardhanthosedraftedby attorneysHaines 404U.S.
at 520.Neverthelesgherequiremenbf liberal construction does nateanthatthecourtcan
ignore aclear failurein the pleading taallegefactswhich setforth a claim currentlycognizable

in afederaldistrict court. Wellerv. Dep’'t of SocServs, 901 F.2d 387, 390-94th Cir. 1990).



B. Magistrate Judge Review

The Magistrate Judgeakes only aecommendatioto thiscourt. The recommendation
hasno presumptivaveight,andthe responsibilityor making afinal determinatiorremainswith
this court. Mathewsv. Weber 423U.S.261, 270 (1976)This courtis chargedwvith makingade
novodetermination ofnyportion of the Report of thlagistrate Judgt which a specific
objectionis made.The court mayacceptyeject,or modify, in whole or inpart, the
recommendatiomadeby the Magistrate Judgar mayrecommitthe matterto theMagistrate
Judge withinstructions28 U.S.C.8 636(b)(1).

[11. ANALYSS

In the Report, thdagistrate Judge recommerttiat Petitioner'ss 2254 petition be
summarily dismissedvithout prejudice ast is anunauthorizeduccessiveetition. ECFNo. 13
at 1. Secifically, theMagistrate Judge find$Petitioner does nahdicate,andtherecorddoes
not reflect, thahehassoughtauthorizatiorfrom the FourthCircuit Courtof Appealsto file this
successive petitionld. at 4. As aresult,theMagistrate Judge concludiégtthecourthasno
jurisdictionover Petitioner'ss 2254 petition.

In his objections to the RepoRetitioner requesthat his casebe hearddespitehis
untimelyfiling becausdne“went throughamentalhealthbreakdowrandwas lostfor awhile . . .
[and his] knowledge ahelaw is limited.” ECFNo. 15at 7.

As theMagistrate Judgaotes,‘For apetitionto qualifyassecondor successive, the
dismissalof the prior habeggsetitionmusthave beefion themerits.”ECFNo.13at 4 (citing
Slack vMcDaniel 529U.S.473, 485-8%2000);Harveyv. Horan, 278 F.3d 370, 379-8@th

Cir. 2002),abrogatedon other groundby Skinnerv. Switzer 562U.S.521, 524(2011)).



Dismissalfor failureto file within the oneyearstatuteof limitationsis consideredadismissal
“on themerits.”Harvey,278 F.3dat 380. Petitioner’sfirst habeapetitionwasdismissed
because¢he oneyearstatuteof limitationshadexpired.Accordingly,Petitioner'ssubsequeng
2254 petitionsattemptingo once again challenge his murder conviction are considered to be
second or successive.

A successivenotion filedunder § 2254 must lertified by a panel in the appropriate
court ofappeals28 U.S.C. 8244(b)(3)(A).A defendants requiredto file a motion in the
appropriatecourt of appealgequestingnorder authorizing thdistrict courtto considerthe
application.ld. Oncethemotion is filed,athreejudgepanel in the appropriagppealsourthas
thirty daysto grantor deny the authorizatiofd. at 8 2244(b)(3)(C)(D). Thedenialof the
authorizationis notappealable andannot be the subject a petition for rehearing or for a writ
of certiorar. Id. at8 2244(b)(3)(E).

Petitionerhas noteceivedauthorizatiorfrom theUnited StatesCourtof Appeals for
the FourthCircuit to file a successive petition pursuant to § 2254 indbigt.As aresult,the
court lackgurisdictionto addres$etitioner’sclaims.SeeBurtonv. Stewart 549 U.S.147, 153
(2007).

[V.CONCLUSION
Fortheforegoingreasons, the couatdloptsthe Magistrate Judge’Reportand
RecommendatiorPetitioner’swrit of habeas corpuysursuant to 28.S.C.8 2254 ECFNo. 1, is
herebyDENIED andDISMISSED WITHOUT PREJUDICE. Petitionemayfile amotion to
seekpermissiorfrom the FourthCircuit Court of Appeals tdile a successiveetition,should he

choosdo do so.



CERTIFICATE OF APPEALABILITY
A certificateof appealabilitywill not issueabsenta substantiashowing of the denial of
a constitutionaftight.” 28 U.S.C.8 2253(c)(2). A prisonesatisfiesthis standardy
demonstratinghatreasonablguristswould find thatanyassessmertf the constitutionatlaims
by thedistrict court isdebatabler wrongandthatanydispositiveproceduralruling by the
district courtis likewise debatableMiller—El v. Cockrell 537U.S.322, 336—38 (2003Rose V.
Lee 252F.3d676, 68384 (4th Cir. 2001).Thecourt concludethatPetitioner hasiotmadethe

requisite showing. Accordingly, the coENI ES a certificateof appealability.

IT ISSO ORDERED.

/s Margaret B. Seymour
MargaretB. Seymour
Senior UnitedStateDistrict Judge

CharlestonSouthCarolina
August18, 2017
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