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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA
CHARLESTON DIVISION

David Griffin.
) Civil Action No.: 2:17-cv-644-AMQ
Plaintiff, )
VS. )
)
) ORDER AND OPINION
Nancy A. Berryhill, Acting )
Commissioner of Social Security, )
)
Defendant. )

)

This is a Social Securityppgeal brought pursuant to 42 UCS8 405(g) in which Plaintiff

David Griffin (“Plaintiff’) seeks judicial review of the final decision of the Acting
Commissioner of Social SecuriffCommissioner”) denyig his claim for disability insurance
benefits (“DIB”). In accordance with 28 U.S.€636(b) and Local Civil Rule 73.02 D.S.C., this
matter was referred to a United States Magistiatdge for pre-trial handling. The Magistrate
Judge issued a Report and Recommendationp@@R on July 2, 2018, recommending that the
Commissioner’s decision be reversed pursuane¢atence Four of 42 U.S.C. § 405(g) and
remanded to the Commissioner for re-evaluatiothefevidence and any further proceedings as
may be necessary. (ECF No. 20.) Them@Gussioner filed objections to the Report
(“Objections”) on July 10, 2018CF No. 22), and Plaintiffiled his Reply on July 24, 2018.
(ECF No. 23.) The Court has reviewed Comnoigsi’s Objections, but, in light of the record,
overrules them. Therefore, the Court adopts th@Rend reverses and remands this matter, as
further explained below.

l. FACTUAL AND PROCEDUR AL BACKGROUND
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The Report sets forth in detdlile relevant facts and standsuaf law on this matter, and
the Court incorporates them and summarizes beloel@vant part. Plaintiff filed an application
for DIB benefits on August 14, 2015(Tr. at 18.) Plaintiff allege a disabilityonset date of
August 3, 2015. (Tr. at 18.) Themigation was denied initiallgnd upon reconsideration by the
Social Security Administration. (Tr. at 18.)Plaintiff requested a hearing before an
Administrative Law Judge (“ALJ”) on Februafy, 2016. (Tr. at 18.) The ALJ heard testimony
before Plaintiff and an impartial vocational expelanette Clifford, at hearing on July 20,
2016. (Tr. at 18.) On September 27, 2016, the i&kded a ruling and found that Plaintiff was
not under a disability as defined by the Social Secéet. (Tr. at 15-32.) The Social Security
Appeals Council denied Plaintiff's request fowviev (Tr. at 1), making the ALJ’s decision the
final decision of the Commissione Plaintiff filed an actionn this Court on March 8, 2017.

(ECF No. 1.)

I. REPORT AND RECOMMENDATION

The Magistrate Judge recommends that @ommissioner’s final decision be reversed
pursuant to Sentence Four of 42 U.S.C. 8§ gpafid remanded to the Commissioner for re-
evaluation of the evidence and for any furtbesceedings deemed necessary. (ECF No. 20 at
21.) The Magistrate Judge makes only a recontiaton to this Court. The recommendation
has no presumptive weight, and the responsibilitpéaie a final determination remains with the
Court. Mathews v. Webed23 U.S. 261 (1976). The Court is charged with makidg aovo
determination of those portions of the Repond Recommendation to which specific objection
is made, and the Court may accept, reject, or fyoi whole or in part, the recommendation of
the Magistrate Judge, or recommit the matter to With instructions. 28 U.S.C. § 636(b)(1).

“However, the Court is nakequired to review, underde novoor any other standard, the factual
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or legal conclusions of the magistratedge as to those portions of the report and
recommendation to which no objections are adddesa&hile the level of scrutiny entailed by
the Court’s review of the Repatius depends on whether or mdijections havédeen filed, in
either case the Court is freeteafreview, to accepteject, or modify any of the magistrate
judge’s findings or recommendationsWallace v. Housing Auth. of the City of Columixa1

F. Supp. 137, 138 (D.S.C. 1992) (internal citations omitted).

In the Report, after settirfgrth the relevant facts arshckground, the Magistrate Judge
discussed whether remand was reggiunder Sentence Six 42 U.S.C. § 405(g), based on the
post-decision notice received byaRitiff concerning his eligibilityrequirements for disability
benefits. (ECF No. 20 at 9.) The Magistrdtedge concluded that Sentence Six remand was
unnecessary as Plaintiff has reftown how the notice regarding a subsequent time period is
relevant to the instant clairegarding an earlier time periddECF No. 20 at 11.)

Next, the Magistrate Judge addressed whe3leatence Four remand is warranted due to
alleged “unresolved conflicts” between the Vibmaal Expert’'s (“VE”) testimony and the three
Dictionary of Occupational Title€DOT”") job descriptions identified at the hearing. (ECF No.
20 at 12.) The Magistrate Judge consideéheddirective of SSR 00-4Bnd relevant Fourth
Circuit case law concerning the ALJ’s duty to itiignand resolve all apparent conflicts between
the evidence and the DOT. (ECF No. 20 at $28g Pearson v. Colvi810 F.3d 204, 211 (4th
Cir. 2015). The Magistrate Judge acknowleddleel ALJ's efforts to identify and explain
conflicts consistent wittiPearson as well as Plaintiff’'s contention about conflicts between the
VE's testimony about three jobs at the light ¢xeral level and the DOT’s description of those

jobs. (ECF No. 20 at 13.) The Magistrate Judgidressed each one in turn, first concluding

' Neither party made any objectionttos finding and this Court findso error in the analysis and
adopts the finding.
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there was no conflict between the DOT description for the sortefD0d #521.687-102) and
Plaintiff's Residual Functional Capity (“RFC”). (ECF No. 20 aL3.) In the absence of a
conflict, the Magistrate Judgmncluded that the ALJoald properly rely on the VE'&stimony
that Plaintiff could perform the job, and thH28,525 such jobs exist ihhe national economy.
(ECF No. 20 at 14.) As to the final two “lighkertional level jobs,” “laundry folder” and “non-
postal mail sorter” identified by the VE atetthearing, the Magisti@a Judge recognized a
disagreement between Plaintdihd the Commissioner as to the application of the Specific
Vocational Preparation (“SVP”) and General Ediweal Development (“GED”) criteria to those
identified jobs. (ECF No. 20 at 15.) Plaffitargued that these two jobs exceeded his GED
reasoning level based on the RFC and thate®ept Four remand is nesary to address the
discrepancy. On the other harnlde Commissioner disagrees arsdexts that SVP level controls
the analysis, thereby eliminating acgnflict. (ECF No. 20 at 17).

After reviewing the relevant portions dhe RFC assessment describing Plaintiff's
abilities (ECF No. 20 at 18), the Magistrate Jadgok note of an apparent conflict in the case
law as it relates to the relevant GED reasoninglland RFC which could be interpreted to limit
Plaintiff to simple 1-2 step tasks. (ECF No. 2a.at) In view of the uredtled case law and the
record, the Magistrate Judge chuied that a fair reading of éhALJ’s ruling suggests that an
apparent conflict was not resolved in ththe VE’s testimony did not provide substantial
evidence to show that Plaintiff's RFC would alltnim to perform two of the jobs identified by
the VE. (ECF No. 20 at 20.) Thus, the Magite Judge recommends remanding the case
pursuant to Sentence Four to address the umezsgonflict betweerthe DOT description and
the VE's testimony regarding th@undry folder and mail clerk jobs and the limitations imposed

by the ALJ in the RFC. (ECF No. 20 at 21.)



[I. PARTIES’ RESPONSE

The Commissioner filed brief Objectionsttee Report on July 10, 2018, objecting to the
Report’'s recommendation in that, even acceptivegMagistrate Judge’s findings, the ALJ did
identify jobs that exist in significant numbens the national economy that Plaintiff could
perform relevant to step five tiie sequential evaluation proce¢ECF No. 22 at 1.) Thus, The
Commissioner contends that theis substantial evidence foretrALJ’s decision, particularly
given that the Magistrate Judge concluded thate was no conflict between the sorter job
identified by the VE and the DOTECF No. 22 at 2.) Plaintiffled a response iaupport of the
Magistrate Judge’ Report, reitargg its assertion thathere is a potentiatonflict as to the
“sorter” job as well, further necessitatititge need for remand. (ECF No. 23 at 2-4.)

V. DISCUSSION OF THE LAW
A. STANDARD OF REVIEW

The role of the federal judiciary in theraihistrative scheme established by the Social
Security Act is a limited one. Under 42 U.S8405(g), the court may only review whether the
Commissioner’s decision is supped by substantiadvidence and whether the correct law was
applied. See42 U.S.C. § 405(g) (“The findings of the @missioner of Social Security as to any
fact, if supported by substantial egitte, shall be conclusive . . .Ntyers v. Califanp611 F.2d
980, 982 (4th Cir. 1980). “Substal evidence has been defined innumerable times as more
than a scintilla, but ks than preponderanceThomas v. Celebrezz&31 F.2d 541, 543 (4th Cir.
1964);see, e.g., Daniel v. Gardnet04 F.2d 889 (4th Cir. 1968)aws v. Celebrezz868 F.2d

640 (4th Cir. 1966). Thistandard precludede novoreview of the factuacircumstances that



substitutes the Court’s findings dddt for those of the Commission&fitek v. Finch 438 F.2d
1157 (4th Cir. 1971). Accordingly, “the codimust] uphold the [Commissioner’s] decision even
should the court disagree with such decision as long as it is supportet$targial evidence.™
Blalock v. Richardsam83 F.2d 773, 775 (4th Cir. 1972).

Although the federal court’s review role aslimited one, “it does not follow, however,
that the findings of the administrative agerarg to be mechanically accepted. The statutorily
granted right of review contemplates motiean an uncritical rubber stamping of the
administrative action.”Flack v. Cohen 413 F.2d 278, 279 (4th Cir. 1969). Further, the
Commissioner’s findings of fa@re not binding if they were based upon the application of an
improper standard or misapplication of the la@offman v. Bower829 F.2d 514, 519 (4th Cir.
1987). “[T]he courts must not aledite their responsibility to giveareful scrutiny to the whole
record to assure that there is a sound foumaldor the [Commissioner’s] findings, and that his
conclusion is rational.”Vitek 438 F.2d at 1157-58. In order for a reviewing court to determine
whether the Commissioner basedexision on substantial eviden¢the decision must include
the reasons for the determination . . Gfeen v. Chater64 F.3d 657, 1995 WL 478032, *2 (4th
Cir. 1995) (citingCook v. Heckler783 F.2d 1168, 1172 (4th Cir. 1986)).

B. ANALYSIS AND DISCUSSION

The Agency has established a five-step setiplecvaluation procedsr determining if a
person is disabled. 20 C.F.B§ 404.1520(a), 416.920(a)lhe five steps are: (1) whether the
claimant is currently engaging in substantiainfa activity; (2) whether the claimant has a
medically determinable severe impairment(s)wWBether such impairment(s) meets or equals an
impairment set forth in the Listings; (4) whettibe impairment(s) prevents the claimant from

returning to his past relant work; and, if so, (5) whether tisaimant is able to perform other



work as it exists in the tianal economy. 20 C.F.R. 88 40820(a)(4)(i)-(v),416.920(a)(4)(i)-
(v); see Woods v. BerryhilB88 F.3d 686, 689 (4th Cir. 2018). ist Plaintiff's duty both to
produce evidence and prove shalisabled uder the Act. See Pass v. Chate85 F.3d 1200,
1203 (4th Cir. 1995)(“The applicant bears thedam of production and proof during the first
four steps of the inquiry.”). Newtheless, the ALJ is to developethecord and where he “fails in
his duty to fully inquire into tl issues necessary for adequiggelopment of the record, and
such failure is prejudicial to theasinant, the case should be remandeildrsh v. Harris 632
F.2d 296, 300 (4th Cir. 1980).

Here, the ALJ found that Plaintiff Hahe following severe impairmentspinal disorder,
major joint disorder, obesitgffective disorder, anxietgisorder and a learnindjsorder. (Tr. at
20.) The ALJ further determined Plaintiff's impaents could reasonBbbe expected tgause
the alleged symptoms, but that Plaintiff's staents about the intensity, persistencelaniing
effects of his symptoms were not entirely cotesis with the objective medical evidence. (Tr. at
24.) The ALJ then found that Plaintiff hasetlRFC to perform light work with certain
restrictions. (Tr. at 22.) For step five okteequential analysis, the ALJ considered Plaintiff's
age, education, work experienesd RFC, as well as the testimaniythe VE, to conclude that
there are jobs that exist irgsificant numbers in the national@wmy that Plaintiff can perform.
(Tr. at 31.)

This Court has undertaken an independenterewf the VE's tesmony in light of the
Report and the Commissioner’s Olijens. The Court agrees withe Magistrate Judge that the
VE's testimony triggershe policy interpretation ruling setrtb in SSR 00-4P, which clarifies
the Social Security Administration’s standards the use of VEs who provide evidence at

hearings before ALJs. (ECF No. 20 at 12.)



SSR 00-4P at issue heratsts in relevant part:

Occupational evidence provideoy a VE or VS genellg should be consistent

with the occupational information supa by the DOT. When there is an

apparent unresolved cdict between VE or VS evidence and the DOT, the

adjudicator must elicit aeasonable explanation for thendlict before relying on

the VE or VS evidence to support a det@ation or decision about whether the

claimant is disabled. At theearings level, as part tife adjudicator's duty to fully

develop the record, the adjudicator willquire, on the record, as to whether or

not there is such consistency.

Neither the DOT nor the VE or VS ewdce automatically “trumps” when there

is a conflict. The adjudicator must resolve the conflict by determining if the

explanation given by the VE or VS isasonable and providesbasis for relying

on the VE or VS testimony rather than on the DOT information.

SSR 00-4P, 2000 WL 1898704, at *2 (Dec. 4, 2000).

SSR 00-4P further provides that the ALJ “laasaffirmative responsibility to ask about
any possible conflict between that VE or VSdewnce and information provided in the DOT.”
Id. at *4. In such situations, the ALJ must d@sk VE if the evidence he or she has provided
conflicts with information provided in the DO&nd if so, the ALJ mustobtain a reasonable
explanation for the ggarent conflict.Id. “The ALJ must resolve the conflict before relying on
the VE's testimony and must explain theakition of the conflitin his decision.'ld.; see also
Henderson v. Colvine43 F. App’x 273, 277 (4th Cir. 20L6unpublished decision)(citing SSR
00-4P).

Here, the ALJ had an exchange with the VE at the beginning of the VE's testimony in
which he told her that if she were to givenhan opinion that conflictewith the information
contained in the DOT and its companion publicatidhat she should advisem of that conflict
and the basis of that opinion. (Tr. at 111.) TheiNdicated that she would do so. (Tr. at 111.)

In the questioning and discussion that followed, W testified that a hypothetical individual of

Plaintiff's age, education, pastork experience and RFC would beable to perform his past



relevant work. (Tr. 112-114.) She presente@dhalternative occupations for that hypothetical
individual. (Tr. at 32, 114.) The ALJ did neipressly ask the VE about her testimony in
relation to the DOT. He did follow up witthe VE about her testimony regarding “reduced
standing at the light exertional level, bifuredtand demarcated reaching, demarcated stooping,
the use of a cane, absenteeisand time off task,” and then asked “are those all directly
addressed in the DOT or its companion publaregi” (Tr. at 117). The VE responded in the
negative, further stating that the majordf her testimony on those points was based on her
professional experience. (Tr. at 117.)

In his ruling, the ALJ indicatethat, pursuant to SSR 00-4P, hdetermined that the
[VE's] testimony is consistent with the imfoation contained in the Dictionaof Occupational
Titles, except for reduced standing at the light exertitenaél, use of a cane, and bilateral
reaching, and stooping, which are addressed in the DOT and are instead basditie [VE’s]
professional
experience regarding how the jobs are pemtm.” (Tr. at 32.) The Magistrate Judge
acknowledged this as an indication of the ALdSffort to identify any conflicts independently
from the VE, and to explain th#te VE’s testimony did not camidict the DOT in accordance
with Pearson v. Colvin810 F.3d 204 (4th Cir. 2015). In light dendersonPearsonand SSR
00-4P, however, the ALJ should have done moiddatify and obtain a reasonable explanation
for any conflicts between the occupational evidence provided by the VE and the information in
the DOT. The ALJ indicated that he accepted “the expert’s testimony and opinions and has used
them as part of the decision making proces$hlis, the Court disagreasth the Commissioner’s
Objection concerning the lack obnflict between th®¥E’s testimony and the DOT for the job of

sorter.



Ultimately, it may be that Plaintiff can germ other work in the national economy (20
C.F.R. 8§ 404.1520(g)). This Ordenaild not be construed as addiag that issue. However,
because the potential confliatencerning the non-postal mail sarand laundry folder jobs in
particular, “the ALJ needed to further develthe record with resped¢b any inconsistencies
between the Plaintiff's ability (or inability) tperform the...jobs as described in the DO3¢€e
Brown v. AstrugNo. CIV.A.3:07-2914SB, 2009 WL 890116, *t2 (D.S.C. Mar. 30, 2009).
“ At the hearing level, as part of the adjudicator’s duty to fully develop the record, the adjudicator
will inquire, on the record, as to whetherrat there is such consistency.” SSR 00-4P, 2000
WL 1898704, at *2. The ALJ should do so “befoedying on the VE or VS evidence to support
a determination or decision aboutether the claimant is disabledd.; see Pearson v. Colvin
810 F.3d 204, 208 (4th Cir. 2015)(noting that théirRuspecifies that the ALJ must ask the VE
if the evidence he or she hpsovided conflicts with the infonation provided in the DOTxee
alsoMassachi v. Astruet86 F.3d 1149, 1153-54 (9th Cir. 200R¢re, the ALJ did not ask the
vocational expert whether h&stimony conflicted with th®ictionary of Occupational Titles
and, if so, whether there was a reasonabiglae@ation for the conflict...[tlhus we cannot
determine whether the ALJ properly relied luer testimony...[a]s a rekuwe cannot determine
whether substantial evidence supports the ALJ' sftepfinding...”). In sum, this Court agrees
with the Magistrate Judge that this case shbeldemanded so that the ALJ can obtain testimony
with respect to any conflicts tveeen the jobs identified by théE and the DOT descriptions, in
light of limitations imposed by the ALJ in the RFC assessment.

V. CONCLUSION
For the reasons set forth abovel am the Report, after a thorougle novoreview of the

Report and the record in this case pursuanteostindard set forth above, the Court overrules
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the Commissioner’s Objections and adopts the Regmattincorporates it herein to the extent not
inconsistent. Therefore, it is the judgment of this Court that the Commissioner’'s decision be
REVERSED, and that this case IREMANDED for the purpose of obitaing proper vocational
expert testimony, re-evaluation tfe evidence and for suchrfioier administrative action and
proceedings as is deemed necessary and appropriate.

IT IS SO ORDERED.

/s/A. Marvin QuattlebaumJr.
Lhited States District Judge

August 16, 2018
Greenville, South Carolina
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