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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
CHARLESTON DIVISION

MY IV SPA LLC, GRAVATUS )
HOLDINGSLLC, )
Plaintiffs, )) No. 2:18-cv-01672-DCN
VS. )) ORDER
HYDRATION STATION USA ;

FRANCHISE SYSTEM LLC, KEITH )
MCDERMOTT, )
)
)

Defendants.

)

This matter comes before the courtdn IV Spa LLC (“My IV Spa”) and
Gravatus Holdings LLC’s (“Gravatus”) (tether, “plaintiffs”)ymotion to remand, ECF
No. 7. For the reasons set forth beltlhvg court grants the motion to remand.

|. BACKGROUND

This matter arises out of plaintiffstaim that Hydration Station USA Franchise
System LLC (“Hydration Station”) and Keith McDermott (“McDermott”) (together,
“defendants”) have not abided by thenie of an agreement decided upon during
arbitration proceedings. Plaintiffs and defendants had previously entered into an
agreement to open a Hydration Station ¢tase in Charleston, South Carolina.
According to plaintiffs, on December 22, 201&iptiffs filed a demand for arbitration
with the American Arbitration Association. On or about April 11, 2018, plaintiffs and
defendants reached an agreement regardiagaution of the arbitration proceedings
(“the Agreement”). Plaintiffs claim that fismdants have failed to comply with the terms

of the Agreement by, among other things, eading that the Agreement requires that
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Gravatus sell back its 10% ownership ing¢iie Hydration Stadn. Plaintiffs have
brought causes of action for breach of contract and declaratory judgment.

Defendants removed the action on June 18, 2018. ECF No 1. On June 22, 2018,
plaintiffs filed the motion to remand. ECFON7. On July 5, 2018, defendants filed their
response. ECF No. 12. On July 9, 2018, piiésfiled their reply. ECF No. 14. The
motion has been fully briefed andripe for the court’s review.

[I. STANDARD

As the party seeking to invoke the cosijtirisdiction, defendants have the burden

of proving jurisdiction upon motion tomsgand. _Dixon v. Coburg Dairy, Inc., 369 F.3d

811, 816 (4th Cir. 2004) (citing Mulcahy @olumbia Organic Chems. Co., 29 F.3d 148,

151 (4th Cir. 1994)); see Caterpillar Inc.Lewis, 519 U.S. 61, 73 (1996) (stating that

the party seeking to remove a case fromestaurt to federal court bears the burden of
demonstrating that jurisdiction is proper a thme the petition for removal is filed). In
deciding a motion to remand, the fedemlit should construe removal jurisdiction
strictly in favor of stateaurt jurisdiction. _Id. “If fedeal jurisdiction is doubtful, a

remand is necessary.” Mulcahy, 29 F.3d at (Cihtions omitted), Pobtv. Allstate Ins.

Co., No. 10-2654, 2011 WL 2670000, at *1 (D.S.C. July 7, 2011) (“Because federal
courts are forums of limitegirisdiction, any doubt as to whether a case belongs in
federal or state court should be feed in favor of state court.”).

[1I. DISCUSSION

Defendants removed this case basediversity jurisdid¢ion pursuant to 28
U.S.C. 88 1332, 1441, 1446. Federal district cduatee jurisdiction of “all civil actions

where the matter in controversy exceeds time suvalue of $75,000 . . . and is between .
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.. Citizens of a State and citizens or subjetts foreign state.” 28 U.S.C. § 1332(a)(2).

“Diversity of citizenship is assessed a time the action is fit” Freeport-McMoRan,

Inc. v. KN Energy, Inc., 498 U.S. 426, 4¢g991); see also Martinez v. Duke Energy

Corp., 130 F. App’'x 629, 634 (4th Cir. 2005) (“Itvieell settled that, in order to maintain
an action in federal districtourt based upon diversity jadiction, complete diversity
between the plaintiffs and the defendants rexstt at the time the complaint is filed.”).
“A limited liability company organized under thawvs of a state is n@t corporation . . .
[but rather] is an unincorpord association, akin to a pagtship for diversity purposes,

whose citizenship is that of its member&en. Tech. Applications, Inc. v. Exro Ltd.,

388 F.3d 114, 121 (4th Cir. 2004).

Plaintiffs are both LLCs organized undke laws of South Carolina with all
members being citizens of South Carolina. Ddént McDermott is a citizen of Georgia.
Defendant Hydration Station is an LLC ongged under the laws of Georgia, with the
majority of its members being citizens oditgts other than Sou@arolina. Plaintiff
Gravatus alleges that it haléh 10% interest in defenddthydration Station and is thus
also a member of the LLC. Because Hydratation is a citizen adiny state of which
its members are citizens, Gravatus’s mership would defeat complete diversity—
plaintiff Gravatus is a citien of South Carolina, and Gravatus’'s membership in
Hydration Station would render defendant Hymna Station a citizewf South Carolina.
If Gravatus is not still a nmeber of Hydration Station, thehere is complete diversity
and removal is proper.

Defendants acknowledge that otyJ20, 2015, Gravatus acquired a 10%

membership interest in Hydration Statiorcomjunction with the franchising agreement.
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However, defendants claim that Gravatus #slithterest back to Hydration Station in
return for $250,000. Defendants offer te ttourt evidence of communication between
the parties memorializing this agreement.widwger, as plaintiffpoint out, this evidence
fails to meet the requirements of the Gyigrg Agreement that had previously been
agreed to by both parties.

Plaintiffs quote section(L08(a) of the operating agreent, which states that
“any Member . . . may make an offer to gliise one hundred percent of the Membership
Interest(s) of all other Members by a written offer to such Member(s). The written offer
shall state the purchase price . . . and thragef such purchase . ...” ECF No. 7-2,
First Amendment to Operating Agreement. wéoer, plaintiffs fail to address section
10.03, Conditions of Transfer and Assignment. Section 10.03 requires that “[a]
transferee of a Member Interes$tall become a Member and/or Profit Interest Owner, as
appropriate, only if,” among other things, “tttansferor . . . [has] executed a written
instrument of transfer of such ownership et in form and substance satisfactory to the
voting Members.” ECF No. 14-1, Origin@perating Agreement, Section 10.03(ajhe
transferor must also have executed a writtae@gent with the transferee that holds “the
Company and the other Members and Proferest Owners harmless from and against
any loss or liability arising oudf the transfer.”_Id. § 10.03(c). There is no evidence that
Gravatus, as the transferor, executed any writistrument of transfer of the ownership

of its 10% membership interest. Likewiskere is no evidence that Gravatus and

1 The First Amendment to the OpenrgfiAgreement did nailter Section 10.03 of
the Original Operating Agreement. Thus, the court relies on both the Original Operating
Agreement and the First Amendment.
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Hydration Station, the trarefee, ever executed a writtagreement indemnifying the
company. Gravatus avers that it nevezared these documents; plaintiffs have not
contradicted Gravatus’ arguments aboettbquirements of section 10.03 but merely
points to the evidence of the email communare between the pigs agreeing to the
sale of the 10% membership interest.

The court’s concern here is not withtelenining whether Gravatus or Hydration
Station acted appropriately ing&rds to this alleged sale of the 10% interest, or whether
the Agreement ending arbitration did or slibéve required thisale. Rather, the
court’s focus is on whether Gravatus wasember of Hydration Station at the time
plaintiffs filed the complaint. More speatlly, the question befortbe court is whether
the parties executed a written instrumentrahsfer pursuant to section 10.03 of the
Operating Agreement, sometime betweendhd of arbitratioon April 11, 2018 and the
filing of this suit in stateourt on May 18, 2018. As no evidence of this instrument has
been presented to the courg ttourt finds that Gravatusdhaot actually transferred its
membership interest back to Hydrationtleta, because the procedures of the Operating
Agreement were not followed. Thus, Gravatus was a member of Hydration Station when
the suit was filed. Gravatus’s memberstapdered Hydration Stain a citizen of South
Carolina when this suit was filed, defeating complete diversity.

Plaintiffs argue that this issue whichelenines Hydration Station’s citizenship is
so intertwined with the meritsf this action that it shouldemain in federal court.
Generally, “where the defendant’s challengéhcourt’s jurisdiction is also a challenge
to the existence of a [fledérause of action, the proper cearof action for the district

court ... is to find that jurisdimon exists and to deal withetobjection as a direct attack
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on the merits of the plaintiff’'s caseCNA v. United States, 535 F.3d 132, 143 (3d Cir.

2008),_as amended (Sept. 29, 2008). Theritsi’ of the case here revolve around

whether the sale of Gravatud€8% ownership interest was sinould have been a part of

the Agreement that ended the August 11, 2018 arbitration. By contrast, the question that
the court must now consider in order to dei@e citizenship for the purpose of diversity
jurisdiction is whether Hydration Station wa<itizen of South Calina at the time the
complaint was filed. This can be determined based on the evidence before the court
without the court deimg into the merit®f the complaint.

Even simply considering the evidence submitted by Hydration Station, the party
that argues that Gravatus was not a memihen the suit was filed, the court can
determine that Gravatus had mpobperly transferred its avership interest. Hydration
Station argues that theatrsfer of the interest was completed upon the email
communication between therias and Hydration Statis transfer of $250,000 to
Gravatus for the 10% ownership interest.wdwer, based on thertes of the Operating
Agreement, the court can determine that @Gras had not properly transferred its shares
and was still a member of Hydration Statidrhis determination leaves to the state court
the question of whether the Agreement codicig the arbitratioproceedings required
that Gravatus sell its 10% interest back to Hydration Station. For the motion currently
before this court, the court can determira Bravatus had not properly transferred its
interest to Hydration Station.

Because one of Hydration Station’s marswas a South Carolina resident when

this action was commenced, Hydration Stat@s a South Carolina citizen as well.



This creates a plaintiff and a defendaiiowvere both citizens of South Carolina,
defeating complete diversity.

V. CONCLUSION

For the reasons set forth above, the cGBIRANTS the motion to remand.

AND IT ISSO ORDERED.

DAVID C. NORTON
UNITED STATESDISTRICT JUDGE

August 15, 2018
Charleston, South Carolina



