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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

Beverly Diane Stinson, ) Case No. 3:01-1987-MJP
)
Plaintiff, )
)
V. ) FINDINGS OF FACT, CONCLUSIONS OF
) LAW, AND ORDER
United States of America, )
)
Defendant. )
)

The present action was brought under Beeleral Tort Claims Act (“FTCA”), 28
U.S.C. 88 2671-2680 and 28 U.S&1346(b). Plaintiff, Beverl{piane Stinson (“Plaintiff”),
seeks money damages from the United States of America (“Defendant”) for alleged medical
negligence on the part of employees of Defendaatiministering medidaare to her at the
Moncrief Army Community Hospital (“MACH?”) loated at Fort Jackson, South Carolina.

The Court conducted a bench trial on July' #irough July 2% of 2003. After
carefully considering all testiomy and arguments presented a thal of this matter, and
taking into account the credibility and accuraéyhe evidence, and studying the applicable
law, this Court concludes that Defemd is entitled to judgment.

FINDINGS OF FACT

The Court makes the following findings of fact by preponderance of the evidence and

pursuant to Rule 52 of the FedeRules of Civil Procedute

! To the extent any findings of fact constitute conclusions of law, they are adopted as such; to the extent any
conclusions of law constitute findings of fact, they are so adopted.
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1. During the relevant period of time in this matter, Plaintiff was married to an
Army serviceman who was statiaheat Fort Jackson, South CarofinaAs a military
dependent, Plaintiff was entitldd receive medical care at MACldcated at Fort Jackson.
Bench Trial Transcript pp. 2-86 — 2-88.

2. On August 22, 1994, Plaintiff appeared the MACH Women's Health
Maintenance Clinic (OB-GYN Clinic) for a gynecological examination. At the time,
Plaintiff was 41 years and 11 months of adgdaintiff was seen by Barbara C. Leverette, a
Nurse Practitioner in the OB/GYN clinfc.

3. Nurse Leverette conducted a gynecological examination of Plaintiff, including
a clinical breast examination (“CBE”). Duog the CBE, Nurse Leverette manually palpated
Plaintiff's breasts to screen for tissue abnormalities.

4. During the CBE, Nurse Leverette palpateddense mass in Plaintiff's left
breast. Nurse Leverette noted that Plaintifi bd‘dense mass @ 1:00 left side; right WNL.”

Nurse Leverette further notédegative axillary nodes'non tender,” “near menses,and

2 The serviceman and the plaintiff were married to each other from Setd®i78 until they divorced in June

2001. Bench Trial Tr. p. 2-24. Plaintiff is not claiming that her divorce was the ofsudr breast cancer.
Bench Trial Tr. pp. 2-24 — 2-25.

3 Plaintiff testified that she remembers the womar whrformed the breast examination and PAP smear was

“a white lady with short salt and pepper hair.” Befchal Tr. 2-31. Nurse Leverette is African-Americian.
Nurse Leverette testified that she does not remembentiffl but that she does recognize her handwriting on a
medical examination form denoted Moncrief Form 201, P1l.'s Ex. 1, and on a Radiologic Camsultati
Request/Report form, P1.’s Ex. 2. Bench Trial Tr. pi26 — 2-127, 2-137. Nurse Leverette testified that
Moncrief Form 201 was used by the OB/GYN clinic in 1994 for “a well women’s maintenance check.” Bench
Trial Tr. P. 2-125. Based on these medical recdxisse Leverette was able to testify about the care and
treatment she provided to the plaintiff on August 22, 1994. Bench Trial Tr. pp. 2-125 —2-128.

* “Negative axillary nodes” meant that the clinician had palpated under both arm pits and felt for swollen lymph
nodes in the axillary area. Bench Trial Tr. p. 2-13urse Leverette testified that the nodes in the axillary
react to breast problems that “could be seriouacerning.” Bench Trial Tr. pp. 2-132 —2-133.

® “Near menses” meant that the patient was within 10 days of her menstrual cycle. Bench Trial Tr. p.2-130 - 2-
131. Nurse Leverette testified that the reason she wrote on Moncrief Form 201 that Plaintiff was “near menses”
was because, “it is quite common that during a breast ekanpatient is near the menstrual cycle, because of



“breast self examination reviedg Pl.’s Ex. 1. Nurse Leveretidentified a plan for further

care and follow up of the Plaintiff. ®Mammogram slip@Follow up with MD for
increased blood pressure & asth@aReturn for Dr. Browning t@valuate fibroids & breast
(L) this week or aftemext menses early Sepg#Smoking cessation discussedNurse

Leverette also wrote, “Patiembices understanding.” P1.’s Ex. 1.

5. Nurse Leverette testified that she did not believe that the dense mass she felt
in Plaintiff's breast was concerning for cancer. Nurse Leverette testified that the terms
“dense mass” and “dense area,” as she uses them, mean the same. Bench Trial Tr. p. 2-138.
She testified that, to her, these terms meanthi®ae is an area of breast tissue which feels
firmer than surrounding breast tissue. Befclal Tr. p. 2-141. She testified that “just
feeling a density” in a patient’s breast is something that concerns her as to it possibly
being a cancer. Bench Trial Tr. p. 2-146. Mutsverette believes that a breast tissue
density does require some follow up action. Whsked to state what would be the proper

steps to take in her viewurse Leverette testified:

the influence of the hormones of [sic] the breast tissometimes women have increased swelling, tenderness,
and perhaps nodularity.” Bench Trial Tr. pp. 2-132-132. Nurse Leverette further testified, “women’s
hormones can fluctuate and it can have a profound effect on the nodularity of the breast.” Béfchplria

140.



And why do you say that?

Well, that's why you use the mammagr, you have to identify an area to be
biopsied. And like | said, certain &% of the month a woman'’s breast may
have nodularities, meaning small ardzat feel thicker, and you may be
concerned about it. But | have seemméimes | have checked a patient again
after the menstrual cyclthose densities are gone.

A. The next step would have been a mammogram and a recheck.”
Q. And did you prescribermammogram and a recheck?

A. | did.

Q. Would the next step be a breast biopsy?

A. Not at all.

Q.

A.

Bench Trial Tr. p. 2-142.

6. As part of Plaintiff's follow up cee, on August 22, 1994, Nurse Leverette
made a written request for a radiologic cotegidn. Nurse Leverette wrote on the request
for a mammogram: “Dense area 1:00 left breaBtl’’s Ex. 2. Nurse herette testified that
she was alerting the radiologist to what shefoadd. Bench Trial Tr. p. 2-147.

7. The Radiologic Consultation Request/Bepform, P1.'s Ex. 2, shows that
Plaintiffs mammogram was geilested on August 22, 1994, atidt it was performed on
August 23, 1994. Nurse Leverette testifiechtthhis was not an urgent, emergency
mammogram. Bench Trial Tr. p. 2-143. Sheifiest that if it had been, she would have
noted that fact in the medical records. Id.

8. The mammogram film was read by radigist Ann Davis, MD. Dr. Davis’

radiology report reads as follows:

® A mammogram is a procedure by which the breasts are x-rayed. X-ray films produced during the procedure
are then interpreted by a radiologist.



“BILATERAL MAMMOGRAMS: Using film screen technique and a
dedicated mammography unit, maography is performed in the
craniocaudal and oblique lateral prdjens bilaterally. Tlere are no prior
films available.
The architecture of the breasts is symmetrical. The breasts are relatively
dense. There are a few scattered ¢reappearing calcifications present.
There are no suspicious calcificats. There is no secondary change of
malignancy.
IMP: No radiographic evidence of malignancy.
A. DAVIS, MD/mf
Mammography has a significant falsegagve rate estimated to be 10%,
even with clinically palpable breast carcinoma. The clinical decision
regarding the managemafita solitary palpable bast mass should be little
affected by the mammographic diagnosis.”

P1.’s Ex. 2.

9. Nurse Leverette testified that in thermal course of business she would have
seen a copy of the mammogram report becausevsis the clinician who ordered the test.
Bench Trial Tr. p. 2-145. She testified thiaé mammogram report was negative for cancer
and that it was further evidence to her thatimRiff did not exhibita serious or concerning
problem in her left breast. Bench Trial. o. 2-146. Nurse Leverette testified that the
mammogram report gave her no cause to refer the plaintiff to a surgeon for a breast biopsy
consultation._ld.

10.  After the mammogram, Plaintiff was askiedreturn to the OB-GYN Clinic so
that Dr. Browning, the chief of the clinic, coutonsult with her about her breast. Bench

Trial Tr. p. 2-31. Dr. Browning &ed Plaintiff questions about hiamily history for cancer,

which she told him was negative, and examihedbreasts. Dr. Browning told Plaintiff that



he wanted to see her againemhher menstrual cycle startedPlaintiff told Dr. Browning
that her menstrual cycle waliktart on September 2, 1994, and skceived an appointment
slip from the OB-GYN Clinic for September 2, 1994.

11. On September 1, 1994, Plaintiff was saerthe MACH Internal Medicine
Clinic by Nurse Practitioner James Dunkin. PEXs 103. On that visit, Plaintiff told Nurse
Dunkin that the OB-GYN Clinic had found fibroids her uterus and a “lump” in her left
breast

12. On September 2, 1994, Plaintiff came to the OB-GYN Clinic for the follow
up examination ordered by Nurse Leverette. IJdhn B. Browning examined Plaintiff. Dr.
Browning testified that Plaintiff “was referred me by Ms. Leverettlor menstrual bleeding
abnormality, as well as a concern of an abnormal breast exam.” Bench Trial Tr. p. 3-96. Dr.
Browning testified that he exaned Plaintiff's breasts and did a pelvic exam to determine
the size and shape of her uterus. Bench TriapTB-96. He testifiethat he did not find
any breast nodule or lump, onydghing else alarming for breast can. He testified that he

did find “increased nodularity."Bench Trial Tr. p. 3-101. DBrowning explained that the

" There is no written medical record of this breasineination by Dr. Browning done on August 23, 1994.
Plaintiff first testified that she does not remember wbiatBrowning told her that day about her breasts, but
that she does remember that Dr. Bravgniold her to return to see him when her menstrual cycle started, “so he
could feel if there were any difference in my breasthat time.” Bench Trial Tr. p. 2-32. Plaintiff later
testified, after her memory was refnesl on cross-examination by her affidavit, that on the same day she got the
results of her mammogram, “Dr. Browning came in and examined my breasts himself and told me everything
was fine.” Bench Trial Tr. p. 2-96.

8 Trial testimony by both Nurse Leverette and Dr. Browning dispute Plaintiff's claim that a “lump” had been
found in her breast. The medicatoeds state that on August 22, 19™Nurse Leverette palpated a “dense
mass,” which she also termed a “dense area.” Nurse ltevégstified that if she had felt a “distinct mass,” or

a “lump,” that she would have so noted and would hagerd®d its characteristics in the medical records, such
as its shape, firmness, whether mobile or fixed, tend@ot tender, and whetheretipatient was aware of it.
Bench Trial Tr. p. 2-149 - 2-150. She testified that it is “very unlikely” that she told Plaintiff that she had a
lump because, “it was not a lump, itsva dense area.” Bench Trial Tr2p151. Regarding Dr. Browning, he
testified that he does not use the term “lumphiisiclinical practice. Bench Trial Tr. p. 3-102.



increased nodularity was a bilateral, fibystic condition, which he found in both of
Plaintiff's breasts. Bench Trial Tr. p. 3-101. tdstified that the condition is consistent with
tissue changes found in a pre-menopausal wamsulting from hormonal fluctuations, and
was not a condition worrisome for cancer. Drowning testified that it was not the standard
of care to make a referral of Plaintiff for aopsy of her breasts under these circumstances.
Bench Trial Tr. pp. 3-111 - 3-112.

13. Based on his Septembel 2xamination of Plainffi, Dr. Browning wrote in
the patient’s medical records the following:

Here recheck of uterine size and cdanmts of metrorrhagia. Cycles q 2-3

weeks. Also with questionable lump left breast by Ms. Leverette at last

exam. Mammogram within normal limi&2/August/94. Objective Findings:

Increased nodularity but without diste mass. No skin changes, no

discharge. Bimanual: Uterus, approxieig 8-10 weeks, mobile and non-

tender. Assessment: Metrorrhagia, ptubdeiomyoma. Plan: Follow up
9/September for endometrial bigpsnd repeat breast exam.

P1.s Ex. 3.

Dr. Browning explained that “nodui&y” is “not a term that weise to describe a suspicious
lesion or a suspicious mass.” Bench Trial pr 3-10l. Dr. Browning testified that to
describe a suspicious lesion or mass, fidglly use the term ‘discrete mass’.” IdDr.
Browning testified that, “I might fidher characterize that as how it feels. It might be a
cystic mass or a solid mass. | might charaateitias far as its mobility, mobile or fixed. |
might describe it as painful or non-painfahd | would usually give size and a location.”
Bench Trial Tr. p. 3-101.

14. Plaintiff testified that when DrBrowning examined her on September 2,

1994, that he only examined her breasts and did not conduct any examination regarding the



uterine fibroids which halleen causing abnormal bleedidench Trial Tr. pp. 2-52 - 2-54.
Plaintiff testified that Dr. Boswning told her, regarding hebreasts, that “he did not
feel...anything to alarm him, &b from the mammogram and from the two exams that | was
fine.” Bench Trial Tr. p. B3. Plaintiff also testified that on September 2, 1994, Dr.
Browning told her that she did noeed another mammogram for 5 yedrdinally, Plaintiff
testified that she was not told of a fellaip examination for her on September 9, 1594,

15.  Plaintiff did not return to th©B-GYN Clinic on September 9, 1994.

16. Following her examination on Septbar 2, 1994, Plaintiff used MACH
facilities a number of times for various meali problems. Bench &l Tr. pp. 2-28, 2-29, 2-
80, 2-81, 2-88. On April 5, 1995, she underwanbreast examination in the Internal
Medicine Clinic, which was noted in the theal records as being a negative breast
examination. Def.’s Ex. 17. Up until Mardi, 1996, Plaintiff did notomplain to MACH
personnel about problemstlwvher breasts. Sd&ench Trial Tr. pp. 2-88 - 2-90.

17.  Plaintiff testified that in December995 or January 1996 she “woke up one
morning and my breasts was chgad.” Bench Trial Trp. 2-44. She noticed that the shape
of her breasts did not look the same. I[8he testified that, He end of December, the

beginning of January, is when | noticed the derip Bench Trial Tr. p. 2-47. She testified

° Dr. Browning testified that he was sure that he did both a breast examination and a pelvic examination. He
testified that he knows he did these examinations because he charted them and that he does not chart
examinations which he has not made. Bench Trial Tr. p. 3-96 - 3-9R1Sed=x. 3.

19 Dr. Browning testified that he would have told her she needed a mammogram every yearTri2efa. p.

3-116.

Y The clinical note written by Dr. Browning on SeptemBe 1994, contains the entry, “Plan: Follow up
9/September for endometrial biopsy and repeat breast exam.” Dr. Browning testifie@ flaat that he made

this entry containing a set date for the follow up examination means that he had determined that his calendar
permitted him to see the plaintiff on that date and that he believed that he would have told her tm riéstairn

date. Bench Trial Tr. pp. 3-103 - 3-105.



that she tried to get in touchtivthe Internal Medicine Clinic, planning to ask a clinician to
get her a referral to th@B-GYN Clinic. Bench Trial Tr. p2-45. Plaintiff testified that she
could not get through on the telephone. Shefiexs that because she could not get through
to the Internal Medicine Clinic, that she di=nl to go to the MACH “walk-in” clinic. Bench
Trial Tr. p. 2-45.

18. On March 11, 1996, Plaintiff came toettMACH Primary Care Clinic, which
is what plaintiff calls the “walk in” clinic._AccordBench Trial Tr. 2-89. Her complaint was
that her left breast showed retraction. DeEls 7, p. 26. Plaintiff was examined, and a
mammogram was ordered. Id.

19. On March 15, 1996, a mammogram w@sne on Plaintiff and the films
showed changes from the August 1994 mamgwam films. The mammogram radiology
report notes a “3 cm spiculated mass in thertedt breast” and a “2 cm dense lymph node in
the left upper outer quadrahtThe films were interpreted as “very suspicious for
malignancy.” _Id.

20. On March 18, 1996, Plaintiff underwera physical exam and surgical
consultation. On that date, Plaintiff meittwJames D. Reid, M.D., a MACH surgeon. Dr.
Reid testified that during Plaintiff’'s suiggl consultation with him on March 18, 1996, she
gave a history of “dimpling in left nipplesince November or December 1995, and of noting
lumps in the left axilla (left arm pit) sind@ecember 1995. Bench Trial Tr. p. 3-139; Def.’s
EXx. 7, pp. 28 & 40.

21. On March 18, 1996, Dr. Reid conducted a hands-on physical examination on

Plaintiff, to include a clinical breast examation. Bench Trial Tr. p. 3-139. Dr. Reid



explained that CBEs are part of his clinigahctice as a generalirgeon, since general
surgeons provide treatment for breast disease. Did.Reid’s physical examination of the
plaintiff noted “dimpling of the nipple,” and identified a “discrete mass” in Plaintiff's left
breast which was “suspicious for breast canc&ench Trial Tr. pp. 3-139 - 3-140. A fine
needle aspiration of the mass “was non-diagoad cancer.” Def.’s Ex. 7, p. 40; Bench
Trial Tr. p. 3-142. Consequently, Dr. Reid dideaisional biopsy of Plaintiff's left breast

on March 28, 1996. The pathology report of tissue sample taken during the excisional
biopsy confirmed an infiltrating ductal carcinoma. Def.’s Ex. 7, pp. 42, 48, 54; Bench Trial
Tr. p. 3-143.

22.  Following the confirmation of breast cancBr, Reid consulted with Plaintiff
and advised her that he would not be abl@erform a lumpectomygr breast conservation
surgery because he would be bieato gain an adequate mer@f normal tissue between the
mass and the nipple areolar complex. Bendal Tir. p. 3-144. Dr.Reid testified that
“breast conservation surgery” is an attemptamove the tumor while leaving an adequate
margin of normal tissue to insure that a “ftiogal breast” remained. Bench Trial Tr. p. 3-
147. Dr. Reid testified thattie nipple areolar complex is amtrinsic portion of a normal
appearing breast.” Bench Trial Tr. p. 1480n8equently, Dr. Reid cemmended to Plaintiff
that she undergo an modified radical mastegtoim which the breast, the nipple areolar.
complex, and some of the lymph nodes fromakidla would be removed. Bench Trial Tr. p.
3-148.

23.  Plaintiff accepted Dr. Reid's reconemdation. Bench Trial Tr. p. 3-149.

Thereafter, on April 4, 1996, Dr. Reid performna modified left radical mastectomy on

10



Plaintiff. Plaintiff testified that Dr. Reid o her that the nipple dfier breast could not be
saved because the tumor was located at the nipple, and that was why he did a modified
radical mastectomy. Bench Trial Tr. p. 2-85 - 2-86.

24. Dr. Reid marked tissue samples taken during the surgery and the samples
were sent to a pathologist. Bench Trial @r3-150. Pathology reports from analysis of the
breast tissue and axillary contents indicatd@ dumor with 12 of 17 axillary nodes positive
for ductal carcinoma, with no stent metastasis. Bench Tria. p. 3-151; Def.’s Ex. 7, pp.
56-59, 64-65.

25. In May 1996, Plaintiff moved to New YoiRity and lived with her mother for
a period of time, Bench Trial Tp. 2-104, until moving into meown apartment. Plaintiff
received post-surgical chemotherapy and olteaith care in New York City. Bench Trial
Tr. pp. 2-99 - 2-100. She underwent chemotinetaeatments from June 1996 into March
1997. Bench Trial Tr. p. 2-56. For five ysdpllowing her chemotherapy, through June,
2002, Plaintiff was on a sustathenedical regimen of Tamdehn, which is an estrogen
suppressing drug designed to reduce the rislanter recurrence. Bdndrial Tr. pp. 2-62,

4-70.

26. At the time of trial, Plaintiff continued to reside in New York City and her

medical condition did not show any evidenceeasfurrent cancer. Bench Trial Tr. p. 2-75.

CONCLUSIONSOF LAW

1. The United States is the proper defendankhis action pursuant to 28 U.S.C.

8 1346(b) and the Federal Tort Gt Act, 28 U.S.C. § 2671 et seq

11



2. This Court has jurisdiction over thisatter pursuant to 28 U.S.C. 88 1331 and
1346.

3. Under the FTCA, the United States may be held liable for personal injury
caused by the negligent act or omission of eygs of the United States acting within the
scope of their employment under the sanreucnstances where the United States, if a
private person, could be responsiko the claimant in accordee with the law of the place
where the act or omission occurred. 28 U.S.C. 88 1346(b) & 2674. As a waiver of sovereign

immunity, the FTCA must be strictly integied and applied. Uil States v. Sherwopd

312 U.S. 584, 590 (1941); Gould v. U.S. Department of Heath & Human Sel®i&e§.2d

738, 741 (& Cir 1990) (en banc).

4. Under the FTCA, procedural mailease governed by federal law. Idin
regards to substantive legal issues, the FTCacthrthe court to look to the laws of the state
where the act or omission occurred in order to determine whether a complaint in negligence

warrants relief. _Domont v. United States80 F.Supp.2d 576, 581 (D.S.C. 2000); Todd v.

United States570 F. Supp 670, 677 (D.S.C. 1983). See 2850.S.C. § 2671. In this case,
Plaintiff alleges negligence dtloncrief Army Hospital, Fd Jackson, South Carolina.
Therefore, South Carolina law governs this actiecause South Carolina is the site of the
alleged tort. 28 U.S.C. § 1346(b).

5. Generally, three elements are necesdarestablish a ese of action for
negligence, i.e.(1) a duty of care owed to the plaihby the defendant; (2) a breach of that
duty by a negligent act or omission; and (3) damage proximately caused by the breach of

duty. SeeSherrill v. Southern Bell Tel. & Tel. Cal97 S.E.2d 283, 285 (S.C. 1973).

12



6. In a medical professional negligencettag a physician commits malpractice
by not exercising that degree sKill and learning that is dmarily possessed and exercised
by members of the profession in good standirtghgdn the same or similar circumstances.

Durham v. Vinson 602 S.E.2d 760, 766 (S.C. 2004). Additionally, medical malpractice

lawsuits have specific requirements that mussdtesfied in order foa genuine factual issue
to exist. Specifically, a plaintiff allegingnedical malpractice nsi provide evidence
showing (1) the generally recognized and acakpt@actices and procedures that would be
followed by average, competent practitionershiea defendants' field of medicine under the
same or similar circumstances, and (2) thatdbfendants departeain the recognized and

generally accepted standards. Pederson v. G840 S.E.2d 633, 634 (S.C. 1986); Cox v.

Lund, 334 S.E.2d 116, 118 (S.C. 1985). Also, tharpiff must show that the defendants’
departure from such generally recognized pcastiand procedures was the proximate cause

of the plaintiff's alleged injurieand damages. Green v. Lilliewga2¥9 S.E.2d 910, 913

(S.C. 1978). The plaintiff must provide expeestimony to estdish both the required
standard of care and the defendants' failureotaform to that statard, unless the subject
matter lies within the ahit of common knowledge so that special learning is required to
evaluate the conduct of the defendants. Pede8ddnS.E.2d at 634.

7. Negligence cannot be inferred from imjury or bad resli. South Carolina

law does not recognize the doctriof res ipsa loquitur. See.g, Hadfield v. Gilchrist 538

S.E.2d 268, 275 (S.C. App. 2000). Thus, “[t]haimiffs’ burden of proof cannot be met by

relying on the theory that the thing speaks for iteelthat the very fact of injury indicates a
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failure to exercise reasonable car®e&iland v. Southland Equip. Serv. In440 S.E. 2d 887,

889 (S.C. App. 1998).

8. Negligence is not actionable unless it is a proximate cause of the injury
complained of, and negligence may be deemguoximate cause only when without such
negligence the injury would not have occurred or could not have been avoided. When one
relies solely upon the opinion af medical expert to establish a causal connection between
the alleged negligence and the igjuthe expert must, with reaisable certainty, state that in
his professional opinion, the injuries compkd of most proball resulted from the

defendant’s negligee. Ellis v. Oliver 473 S.E.2d 793, 795 (S.C. 1996). The expert

testimony as to proximate cause must proadagnificant causalnk between the alleged
negligence and the injuries suffered, rathanth tenuous and hypothetical connection. Id.

EXPERT TESTIMONY

9. David L. Kulbersh, M.D., testified for Dendant as an expert in the field of
gynecology*?> Bench Trial Tr. p. 2-190; sed. pp. 2-184 - 3-76. Dr. Kulbersh testified that
the medical care given to Plaintiff by Nurseveeette and Dr. Browning met all applicable
standards of care. Bench Trial Tr. pp. 3-2B-26. He explained that breasts are a

combination of different tissues, and are conaplosf the lobules and glands which make the

2 pr. Kulbersh testified that he graduated from the Medical College of Georgia in 1976andid
obstetrical/gynecological residency at the Southwestern School of Medicine in Dallas, Texas, and has been
actively practicing gynecology in Lexington, South Carolina since 1980. Bench Trial Tr. p. 2-185. He is a
member of the Lexington County Medical Associatittle South Carolina Medical Society, the American
Medical Association, and is a fellow of the American College of Obstetricians amet@ogists. Bench Trial

Tr p. 2-187. He practices medicine at Lexington Wieim€are, West Columbia, S.C., in a practice with seven
other physicians, six certified midwives, and a nurse practitioner. Bench Trial TL8d. 2br. Kulbersh sees
approximately 75 patients per week and has been screening patients for breast cancer for 27 ybarsialBenc

Tr. p. 2-186.
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milk, the ducts which funnel the milk to theppie, the fat tissue which surrounds the glands
and ducts, and the suspensory ligaments thal thel breast in place. Bench Trial Tr. p. 2-
194. He explained that breast® lumpy organs and do not feel the same all over.Higl.
explained that how a breast feels varies frolace to place and théhere is a variation
during the monthly menstrual cycle. Id.

Dr. Kulbersh testified that one goal @fmedical practitioner doing a clinical breast
examination is to determine if a “discrete masgjresent or not, because a discrete mass is a
finding that is worrisome for cancer. BenchalfTr. p. 2-193 - 2-194. He testified that in
his practice he finds many womevith “palpable abnormalitiethat may raise concern,” but
probably only two to three a month who on exzation have a “discrete mass.” Bench Trial
Tr. p. 2- 197. Dr. Kulbersh explained that a “discrete mass” is a space occupying lesion that
has three dimensions to it, tHatls different from surrounding $ises in the breast, and that
would be asymmetrical, thatwgould feel different from whathe clinician would feel in the
other breast._1d.A discrete mass, one that does featl like the normal changes month to
month in a woman’s breast, must be biopsid@ench Trial Tr. p. 2296. Some discrete
masses, such as a breast cyst caused by a dlagtheduct, may go away on their own, or if
drained with a needle. BemcTrial Tr. p. 2-196. However discrete mass which is a
carcinoma would remain and would not fluctuitem month to month. Bench Trial Tr. p.
2-197.

Dr. Kulbersh explained that when a clinitipalpates a breast, he will feel different
things since “every woman is going to have lumpy areas or different areas that don'’t feel

exactly right.” Bench Trial Tr. p. 2-195. The clinician’s job “is to try to determine what is
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significant and what is not.”_ldAreas of the breast that fe'¢hickened,” or “fibrotic,” or
which are “tender,” do not “raise the same amairsuspicion as a rock hard, round discrete
mass.” Id.

Nonspecific findings as to breast tissaach as nodularity or lumpiness, warrant a
mammogram, and other follow @gs the examiner deems appropriate. Nurse Leverette did
not find a discrete mass, and her follow up aBléntiff was proper. She told Plaintiff about
breast self examinations, referred her fomammogram noting the area in question, and
referred her to the supervising physician (Browning) for a follow up breast examination
to be done after her menses weoenplete. Dr. Kulbersh tgfed that Dr. Browning's care
of Plaintiff on September 2, 1994, was appropraatd met standards of care. Dr. Kulbersh
testified that sometimes a woman’s menstrualeeynakes it more difficult to do a clinical
breast examination, particulartite time right before her period. He testified that hormone
changes can cause tissue densities that disagfteaa woman has hperiod, which is what
happened in the Plaintiff's case.

Dr. Kulbersh explained that in Nursevesette’s deposition, she described what was
probably a fibrocystic changena that he did not believe thilurse Leverette was feeling a
cancer. Bench Trial Tr. p. 3-22. He badédt opinion on the way Nurse Leverette
described the mass, on the negative mammogranwidis “90 percent effective,” on the fact
that Dr. Browning examined Plaintiff two motienes and found no mass, and on the fact that
there was another negative breagam in April of 1995. _Id.Def.’s Ex. 17. In Dr.
Kulbersh’s opinion, in August 1994 Plaintiff prdidg had carcinoma in her left breast in a

non-palpable state. Bench Tr. pp. 3-27, 3-67DinKulbersh’s opinion, because the cancer
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was not palpable and did not appeattmmammogram done on August 23, 1994, a surgeon
would not have done a biopsy even if Plaintiftiieeen referred for one. Bench Trial Tr. pp.
3-72 - 3-74. Dr. Kulbersh explained, “you catake a needle and jusindomly stick it all
through the breast.” Bench Trial Tr. p. 3-73.. Rulbersh also opined that had Plaintiff's
breast cancer been found in August 1994, if Aféinad cancer in her lymph nodes at that
time, the treatment required would be “muchrenaggressive” than a lumpectomy and there
would be a need for chemotaey. Bench Trial Tr. p. 3-30.

As to the follow up appointment schedufed September 9th which Plaintiff missed,
Dr. Kulbersh testified that there are circumseswhere the standard of care would require
the physician to further follow up with the patient if she did nebtirn. In Paintiff's case,
the standard of care did not mandate a follgpy Bench Trial Tr. pp3-31 - 3-33. Neither
the two clinical breast examinations nor thammogram showed a discrete mass and there
was no evidence of a malignancy. Furtheg fbllow up CBE had been done on September
9, 1994, Dr. Kulbersh did not think it wouldJeshown anything different from the week
before. Bench Trial Tr. p. 3-33.

10. David L. Page, M.D., testified for Dafdant as an expeih the field of

anatomic pathology’ In order to form opinions in thisase, Dr. Page studied breast tissue

13 Dr. Page is Director of Anatomieathology, Department of Pathology, at Vanderbilt University Medical
Center, Nashville, TN. Dr. Pageaeived his undergraduate degree fréale University in 1962, and his
medical degree from Johns Hopkins School of Medicine in 1966, where he graduated Phi Beta Kappa. Bench
Trial Tr. p. 4-35. Dr. Page has been a professqrattiology at Vanderbilt University Medical School since
1972. Bench Trial Tr. p. 4-33. He is board certified in anatomic pathology and in dermatopathologh. Be
Trial Tr. p. 4-37. Dr. Page explained that the field of anatomic pathology is divided into “auttipshogg’

and “surgical pathology.” Bench Trial Tr. p. 4-34. Dr. Page has focused on the field of surgical pathology,
“where we deal with samples that are removed surgicalllyy some physician . . and laboratories associated

with supporting the evaluation of those materials ideorto provide treating physicians with diagnosis and
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pathology slides created by the MACH patwgy laboratory after Plaintiff’'s breast biopsy
and surgery, and the surgical pathology repastociated with them. Bench Trial Tr. pp. 4-
44, 4-45. From a study of the ®lgland the medical records, Brage opined to a reasonable
degree of medical certainty, that in August 19%irRiff had ductal cancer in her left breast
which had already spread tolaast six of her axillary lywh nodes. Bench Trial Tr. pp. 4-
67, 4-68. In Dr. Page’s opinion, it is medicathost probable that the six axillary lymph
nodes which had metastatic tumors 3 millimetergreater in two dinresions when removed
in 1996, were cancerous three years before Wene removed. Bench Trial Tr. p. 4-69.
This would be termed a “regional” metastasighe breast disease. Bench Trial Tr. p. 4-71.
In Dr. Page’s opinion, if this set of positiverph nodes had been diagnosed in Plaintiff in
1994, she certainly would have been offered atberapy. Bench Tridlr. p. 4-72. As to
whether or not breast reconsttioa surgery would have been aption for Plaintiff in 1994,
Dr. Page testified that the decision would“beade between the patient and the operating
surgeon.” Bench Trial Tr. p. 4-87. He testif that where there were positive lymph nodes,
“many surgeons and patients would go ahead and opt for a mastectomy.” Id.

Dr. Page opined to a reasonable degremedical certainty, that the delay in the

diagnosis Plaintiff's breast disease froldugust 1994 to March 1996, has not reduced

guidelines for therapy and prognosis.” Bench Trial Tr. p. 4-34. Dr. Page has donévexesearch and study

in the area of breast disease. 999, he received the Distinction in $&arch award from the Susan G. Komen
Foundation. He has authored over 250 papers in the area of his medical specialization which have been peer
reviewed and published. Bench Trial Tr. p. 4-39. He has been the associate editor of Human Pathology, one of
the four major pathology journals associated with hurdisease, and currently @ the editorial board of

Modem Pathology and the American Journal of Clinical Pathology. Bench Trial Tr. p. 4-38. He serves on
numerous medical committees, has lectured extensively, and has numerous other professional distinctions. His
current professiondbcus is “writing papers andobk chapters, teaching residemtnd fellows about surgical
pathology in general, and more often breast pathology. . . .“ Bench Trial Tr. p. 4-40. The review of tissue
slides in order to answer questions about prognosis and care is a large part of Dcupaegd’practice, 1d.

18



Plaintiff's life expectancy. This is becausé Plaintiff's type of breast disease and her
present years of survival. Bench Trial Tr. gpr2, 4-73. Dr. Page agrees that Plaintiff's
breast disease itself has reduced the PlaintifEselkpectancy somewhat, but opined that it is
“very, very uncommon” for most breast cancetigrgs to have the cancer recur after seven
or eight years following diagnosi®ench Trial Tr. pp. 4-81, 4-82.

11. Ivan Backerman, M.D., testified for Ptauff as an expert in the field of
gynecology and women’s health cafeDr. Backerman testified that it was appropriate and
within the standard of cafer Nurse Leverette to ordemaammogram. Bench Trial Tr. p. 1-
95. He said that it was within the standard of care for Nurse Leverette to wait to get the
mammography results beforedering a biopsy. Bench Ttidr. pp. 1-95 - 1-96. He
testified that Nurse Leveretted a thorough examination ofdtiff in August 1994. Bench
Trial Tr. p. 1-107. He testified that Dr. &wning did a professi@i job in examining
Plaintiff's breasts. Bench Ttiar. p. 1-97. He stated thalinicians can use the term
“nodularity” to describe breastghich have fibrocystic conddns. Bench Trial Tr. p. 1-99.

Dr. Backerman testified that he did hmiow what size Plairffis breast cancer was
in August and September of 1994. Bench Trial @ir1-100. He testdd that he did not
know to a probability what age Plaintiff's cancer was in August and September 1994.
Bench Trial Tr. p. 1-101. He testified thtthe cancer was in Plaintiff’'s lymph nodes it
would be categorized as metastatic cancer. Hdwever, he testified that he did not know

whether Plaintiff had node involvement in 199B8ench Trial Tr. p. 1-106. He testified that

4 Dr. Backerman is a retired gynecologist who was a prdetitioner of obstetrics and gynecology in Atlanta
before retiring to Florida in 1996. Bench Trial Tr. pp. 1-41.
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if there was axillary node involvement in 199Hat the probable surgical procedure which
would have been offered to Plaintiff would hayeen a modified radical mastectomy. Bench
Trial Tr. p. 1-106. He testified # if there were fie or six nodes involved in August 1994,
that Plaintiff probably would have receivetiemotherapy following surgery. Bench Trial
Tr. pp. 1-102, 1-103. He testified that he is aotanatomic pathologist and is not qualified
to look at the mitotic rates of tumors. Bench Trial Tr. p. 1-102.

Dr. Backennan testified that when surgeons receive a patient such as Plaintiff for a
biopsy, that the surgeon makes biwvn decision as to whether not to do a biopsy. Bench
Trial Tr. p. 1-105. He agreed that it did notkeaany difference as to Plaintiff's course of
care whether Nurse Leverette specifically diged the dense mass she palpated. Tr. p 1-
106. However, in Dr. Backerman’s opinionyapalpable breast mass, no matter what its
nature, should be biopsied to rule out canclris Dr. Backerma’s opinion that once a
breast mass is palpated, cancer must be rulecbogtusively. Only then has the standard of
care been met. Dr. Backerman does not believe that a women’s health care clinician can
meet the standard of care by stopping diatyndsesting with a negative mammogram and
with negative clinical breast examinations. . Backerman testified that it is permissible to
do a mammogram after a breast mass is palpated. He opined that if the mammogram is
suspicious for cancer, then a breast biopsy ibestone. He opined that if the mammogram
is not suspicious for cancer, then a breast biopsy must still be done to meet the standard of
care. In the event of a case such as th&lahtiff, where a “dense mass” was found and a
follow up mammogram was not suspicious, according to Dr. Backerman a fine needle

aspiration must be done next. If the fine needle aspiration produces tissue that is positive for
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cancer, then an excisional biopsyst be done to determine thaesx of the cancer. If the
fine needle aspiration is negadj Dr. Backerman opined that than excisional biopsy must
be done to be sure that the breast has noecarin sum, in Dr. Backerman’s view, once a
dense mass is palpated, only after an excisiblogisy is done and the tissue sample proves
negative for cancer after pathology analysis, can the clinician tell trenpttat there is no
reason for concern and still batkn the standal of care.

12.  The court finds that theatdard of care applicabte Plaintiff in August and
September 1994, once a density was palpatdebr left breast on August 22, 1994, was to
assess Plaintiff's breasts through a mammogramedieeck Plaintiffs asts by a follow up
CBE, and to then determine ib&éopsy was needed. The Courtds that the standard of care
did not require MACH personnel to automalligabiopsy Plaintiff's left breast simply
because a dense mass had been palpated. Cobt finds that other material clinical
determinations had to be made before tieed for a breast biopsy could be properly
determined.

13. The Court finds and concludes that noaditestimony received at trial proves
to a reasonable degree of medical certainty tthexie was not sufficient clinical evidence in
August 1994, or in September 1994, or even as late as a negative CBE done at the MACH
Internal Medicine Cline on April 5, 1995, Def.Bx. 17, to require @t MACH clinicians
order a consultation forlareast biopsy of eithef Plaintiff's breasts.

14.  As to the matter of there being ndléov up when Plaintiff did not return on
September 9, 1994, which fact was not contelsyeldefendant, the Court finds that under the

circumstances proven in this cagayas not the stadard of care to follow up when Plaintiff
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did not return because she did not have la@gith conditions that were alarming. Bench
Trial Tr. p 2-53. This conclugh as to the standh of care is suppted by the expert
testimony of Dr. Kulbersh who explained that it was not the standard of care to send out
letters and other notices to Plaihbecause her medical diagnosisthat time did not call for
it. Bench Trial Tr. pp. 3-31 - 3-33.

Secondly, had Plaintiff returned for a follaup CBE on September 9, 1994, it is most
probable based on the expert testimony thiallaw up breast exam would not have found
evidence of breast diseas@he Court accepts that testimorand notes that the evidence
proved that Plaintiff underwerst CBE at the MACH Internal Medicine Clinic on April 5,
1995, which was negative. Def.’'s Ex. 17. Rert Plaintiff did monthly self breast
examinations and found nothing abnormal ubDtlcember 1995 or thereafter. Bench Trial
Tr. p. 2-79. Also, although Plaintiff retted to MACH a number of times between
September 1994 and January 1996, she neverlammg of problems with her breasts.
Consequently, even if the Codiound that Defendant was negdigt in not affording Plaintiff
a fourth CBE on September 9, 1994, the Cmaninot say that but for another CBE in
September 1994, an earlier discovery of the Bfeancancer would haveccurred, or that
the Plaintiff's medical circumstances would have been improved.

15.  Finally, the Court finds and concludesthmedical testimony received at trial
proves to a reasonable degree medical certainty in Agust 1994 that Plaintiff had a
cancerous tumor in her left breast, and ttted cancer already had metastasized into
Plaintiff's lymphatic system with involvement at least six axillary nodes. According to

Plaintiff's expert, Dr. Backerman, the probalsiergical procedure which would have been
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offered to Plaintiff under hiose circumstances would hav®een a modified radical
mastectomy. Bench Trial Tr. p. 1-106. Dr. Backerrtestified that if there were five or six
lymph nodes involved in August 1994, thataiRtiff probably woudl have received
chemotherapy following surgery. Bench Tria. pp. 1-102, 1-103. The Court finds given
the evidence and testimony in this case,faihas not proven that but for Defendant’s
conduct, she would have avoidedher removal of her left bast or the admistration of
chemotherapy.

16. The Court concludes that Plaintiff fasléo establish by>gert testimony the
requisite elements of her medical professiaregligence claim: the standard of care for a
medical practitioner under similar circumstancedyreach of that standhof care, or that
any act or omission by Defendant proximately eauthe injury sustained by Plaintiff. To
the contrary, the credible and reliable tesiny, exhibits, and othezvidence in the record
support a finding that Defendant’s medical practitioners utilthedecognized and generally
accepted standards, practices and proceduaé¢svibuld be exercised by competent medical
practitioners under the circurasices present in this case.

CONCLUSION

Based upon the foregoing, this Court findgl @oncludes that the ded States is not
liable and responsible for the alleged damagdtered by the Plaintiff. The Court hereby

enters judgment for the United States of America in this matter.
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IT1SSO ORDERED.

JMATTHEW J. PERRY, JR.
SENIOR UNITED STATESDISTRICT JUDGE

Columbia, South Carolina

March 30, 2011
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