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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

BARBARA HARRIS, ) C.A. No. 3:07-0421-CMC-PJG
)
Plaintiff, )
) OPINION and ORDER
V. )
)
RICHLAND COMMUNITY HEALTH )
CARE ASSOCIATION, INC. )

Defendant. )

Through this action, Plaintiff Barbara Harris (“Harris”) seeks recovery from her former
employer, Defendant Richland Community He&#re Association, Inc. (“RCHCA"), for alleged
violations of Title VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. § 20806x5q.
(“Title VII"). Specifically, Harris alleges that she was terminated on October 11, 2007, in retaligtion
for filing of and participation im charge of gender and raceadimination. The underlying chargg
was filed with the South Carolina Humadffairs Commission (“SCHAC”) on October 5, 2005
(“SCHAC Charge”).

Defendant RCHCA denies that Harris was tern@dat retaliation for filing or participating
inthe SCHAC Charge. RCHCA, instead, maint#as it terminated Harris for violating RCHCA'’s

employee-record confidentiality policy. Thablation is, however, connected to Harris's SCHAC

Charge because it consists of Harris’s unilatdegision to attach other employees’ confidentia
records to her SCHAC Charge. RCHCA learneHaifris’s violation of the confidentiality policy

after the present action was filed and termin&edemployment six months after the discovery.

1 Plaintiff received her right to sue latten or about Novembet, 2006. She filed the
present action in state court on January 8, 200%. ofiginal complaint, which was subsequently
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After Harris was terminated, she amended her complaint to assert a retaliation claim which
the only claim remaining in dispute.
BACKGROUND

In accordance with 28 U.S.C. § 636(b) and Ld&giail Rule 73.02 (B)(2)(e), (g), DSC, this
matter was referred to United States Magistrate JBdgge J. Gossett for pre-trial proceedings a
a Report and Recommendation (“Report”). On August 7, 2009, the Magistrate Judge isg
Report recommending that RCHCA'’s motion for sumnjadgment be granted in full. Dkt. No.
94. The Magistrate Judge advised the parmiethe procedures and requirements for filin
objections to the Report and the serious consequences if they failed to do so. Harris timel

objections on August 3, 2009, and supplemented her objections on August 18, 2009, by f
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transcript requested by the court. RCHCA responded to Harris’s objections on that same date.

The matter is now before the court for revieithe Report. The Report is adopted in fu
as supplemented below. Defendant’s motion for summary judgment is, therefore, granted.

STANDARD

removed to this court, alleged two state law cawdection as well as a Title VII claim for sexu

harassment and discrimination. Harris was terminated in October 2007, while the original complaint

was in effect.

2 In February 2008, several months after Harris’s termination, RCHCA and other

en-

named Defendants moved for summary judgme&hé Magistrate Judge recommended this motipn
be granted after Harris failed to file any oppositit@spite an extension of time in which to do so

and after she failed to file an amended compladding a retaliation claim despite indicating

intent to do so.SeeDkt. No. 46 (Report on initial summaypydgment motion). Plaintiff objected
to that recommendation, stating she was natadaing her claims and still intended to amend t
complaint to add a fourth causkaction for retaliation. Dkt. No. 48. She concurrently sought

was granted leave, with Defendants’ conserftlé@n amended, four-count complaint. Dkt. Nog
49 & 50. Shortly thereafter, Plaintiff informed tbeurt that she consented to dismissal of all b
the retaliation claim. The retaliation claim is, therefore, the only claim at issue in this order.
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As to dispositive matters, the Magistrabelde makes only a recommendation to this cout.

The recommendation has no presumptive weighe rébponsibility to make a final determinatiol

-

remains with this courtSee Mathews v. WebdR3 U.S. 261, 270-71 (1976)he court is charged
with making ade novadetermination of those portions oktReport to which specific objection ig

made, and the court may accept, reject, or moafifyhole or in part, the recommendation of th

D

Magistrate Judge or recommit the matter with instructi®ee28 U.S.C. 8§ 636(b)(1). The court
reviews only for clear error in the absence of an objecti8ae Diamond v. Colonial Life &
Accident Ins. C9416 F.3d 310, 315 (4th Cir. 2005) (statingtttin the absence of a timely filed
objection, a district court need not condudeanovaeview, but instead must ‘only satisfy itself that
there is no clear error on theck of the record in order to accept the recommendation.”

Fed. R. Civ. P. 72 advisory committee’s note).

DISCUSSION

The court adopts in full the Report of the Metgate Judge and writes further here only {o

address specific objections.

) (quoting

Protected Activity. Noting that this is a case primarily pursued under the participation

clause, Harris asserts that the Magistrate Jddgeneously found that the inclusion of [thd

confidential employment records of others] as attachments to [Harris’s SCHAC] charge wgs not

protected activity, and constituted a lawful, non-retaliatory reason to terminate her employment.”

The court construes this as a challenge t&#y@ort’s analysis (and resulting distinction)Gbver

v. South Carolina Law Enforcement Divisjdri70 F.3d 411 (4th Cir. 1999).

% Harris does not expressly menti@toverin her objection. Instead, she first suggests that

the Magistrate Judge incorrectly relied on thernignof the disclosure of confidential documents.

This argument is based on a misreading of the Ref@etReport n. 3 (noting court neewbt

address the timing issue in light of RCHCA@ncession that participation could precede filing ¢f

a charge). Second, Harris argues that the Magistrate Judge erred in focusing on whethe
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In Glover, the Fourth Circuit held that “an employer may not fire an employee becaug
her testimony in a Title VIl proceeding.”ld. at 414-15. The court déned “to adopt a
reasonableness restriction” on the employestnt®ny because to do so “would lead the feder
courts into a morass of collateral litigatiin employment discrimination case$d’ at 415 (noting
that, “[w]ith her immunity limited by a reasonableness requirement, a witness might be ford
evade or to refuse to answer depositions questions” which would lead to “inevitable clashes b
inquisitive dgposing attorneys and recalcitrant withesses” and resulting “discovery motions
appeals”).

In reaching this decision, the court noted that its “holding does not permit employe

immunize improper bel#r simply by fiing an EEOC complaint.’ld. at 414 (citingBrown v.

acted in her individual or official capacity insdlosing the documents. Harris maintains this ig
distinction without a difference and that sheaimy event, acted in an official capacity. Th

undersigned disagrees on both points. Harris clearly acted as an individual in filing her S¢

charge in which she sought compensatory andipamlamages solely on her own behalf. Furthg
Harris’s right to access or release the confidengabrds was solely in her official capacity and fg
limited purposes. Those purposes did not extefilitg documents in support of a charge again
her employer.

* At the time of her deposition, Glover was employed by the South Carolina
Enforcement Division (*SLED”) in a managerial positiolal. at 412. For the nine years prior tg

this employment, Glover served as the Uniteatedt Marshal for the District of South Caroling.

During her employment with the Marshals Serviglmver “served as chair of the Marshals Servig
Equal Employment Opportunity Advisory Comregf and, in that capacity, “met and counsele
Jane Koball, a deputy marshal in South DaktitaGlover’s deposition was taken in Koball’s Titlg
VIl action against the Marshals Service. la ttourse of that deposition, Glover offered a lengtl
and negative discussion of her views of thevilial who replaced her as United States MarsH
for the District of South Carolina: Israeldks (“Brooks”). This portion of Glover’'s deposition
covered “nearly one hundred pages of the 268-page depositcbnAfter receiving a complaint
from Brooks, SLED Chief Robert Stewart (“Stetaconcluded “that Glovewent out of her way
through irrelevant and unresponsive answers to malign and disparage” Bidolat.412-13.
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Glover was disciplined for her testimony and latectarged for three stated reasons, one of which

was her deposition testimony which Stewart, the relevant decisionmaker, concluded “demon;
poor judgment.”ld. at 413.
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Ralston Purina C@557 F.2d 570, 572 (6th Cir. 1977) whichdmat “an EEOC complaint creates

no right on the part of an employee to misshkydail to perform assigned work, or leave work
without notice”). The court also distinguish@gb cases relied on by the employer explaining that
“[a] careful reading of [the disguished] cases . . . reveals that the adverse actions were predicated
on legitimate, nondiscriminatory reasons and not on the protected activity itde#t"415 (citing
Jackson v. St. Joseph State Ho8g0Q F.2d 1387, 1390-91 (8th Cir. 1988) aodes v. Flagship

Int'l, 793 F.2d 714, 726-29 & n. 14 (5th Cir. 1986)).

In distinguishingJacksonthe Fourth Circuit noted that “a claimant’s abuse of a potential
witness and use of significant company resourcesJpport of a charge] are not protected” activity.
Similarly, in distinguishingJones the court noted that a “claimiés encouragement of other
employees to file claims and join a separaésshction suit against the employer is not protected”
activity. As to both cases, the court noted that “the employee’s conduct, although related to
protected activity, was distinct and separable from that activity.” The court found no such
separability between the act of testifying andatsetent or manner of the testimony, which was the
conduct at issue iGlover. 1d.

The critical issue is, therefore, whether Hagdisclosure of other employee’s confidential
employment records made in connection withftleg of her SCHAC Chage is “ distinct and
separable from [the protected] activity” of filinige charge. For the following reasons, the court
concludes that disclosure is distinct and sdparaFirst, Harris had access to these files only
because of her official position with RCHCAecond, Harris’s access and permitted use of the
documents was strictly limited by a written cioleintiality policy of which Harris was aware and
which did not allow for the particular use she made of the documents. Thus, in including these

confidential documents in her SCHAC charge, Kaook advantage of her special position of trust
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with the employer and violated a clear and lawfutfidentiality policy designed for the protectior
of other employees.

It is also significant that employment filéparticularly of individuals other than the
claimant) are neither required to be filed as pa# charge nor something that a typical employy¢
would be able to access for this purpose. lasteach files would be obtained during the cours
of the SCHAC investigation if SCHAC deemed it agpiate to seek them. Further, if SCHAC di(

request the files, the employer would be afforded the opportunity (through someone acting

U
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employer’s behalf) to insure that the disci@swas responsive and complete, subject to any

appropriate protections. By unilaterally disclosing selected documents, some of which w¢
marginal if any relevance, Harris misused heitpmsof special trust with her employer, subjecte
her employer to potential liability to individualshose files were disclosed, and denied tf

employer the right to any protections or contmlsilable in the normal investigatory process.

®> The documents which Harris disclosed included a negative performance evaluatio
male employee whom Harris claimed in her charge was treated more favorably than she.
Dep. Ex. 8. Harris acknowledged that she provided this document to SCHAC, even though
“not . . . properly executed” ithat it was not signed either by the evaluator (apparently Harris
the employee. Harris Dep. at 219-20. Thus, deisument, even if relevant, was not in a fori
which the employer would have provided to SCHACesponse to a proper request. Notably, tf
proper form would have revealed the identity of the evaluator (apparently Harris).
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Harris also included a negative performance evaluation of a female physician empjoyee

(“Female M.D. 1”). Harris Dep. Ex. 9. While this evaluation is signed (by someone other
Harris), it does not bear any apparent relevance to Harris’s charging document because Fems
1 is not listed as a comparator or witnessug; it is unlikely this document would have beg
requested by SCHAC in the course of any investigation.

The third set of confidential documents relates to a dispute between Female M.D.
another female physician (“Female M.D. 2"). Female M.D. 2 is listed as a comparator in H
charge, and Harris apparently obtained her perandsi at least share her concerns, and possi
her file, with SCHAC. It is not, however, apparent how a dispute between these two fer
physicians supports Harris’s charge of gender discrimination. Thus, it is somewhat doubitfy
these particular documents would have been sdugBICHAC in any invdgyation. Further, the

dispute between these physicians apparently anasef ethics allegations made by Female M.[).

2 against Female M.D. 1. The underlying chalfgésch were notarized by Harris) are include
with the documents provided to SCHAC although itasclear why these would have been kept
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This is distinguishable from circunastce in which a human resources offi@ating on behalf of
his or her employermprovides documents in response to a SCHAC request.

Under these circumstances, the undersigned concludes that Harris’s disclosure of
employees’ confidential files, to which shad access only because of her position as RCHC
chief operating officer, is more akin to the improper behavior in cases distinguisbled@nthan
it is to Glover’'s deposition testimonySee Gloverl70 F.3d at 415 (distinguishidigcksonand
Jones.

While not controlling in this distct, the Sixth Circuit’s decision iNiswander v. Cincinati
Ins. Co, 529 F.3d 714 (6th Cir. 2008), is instructive. There the court addressed wheth
employee’s delivery of her employer’s “confidential, propriety documents to her lawyers ir
Equal Pay Act] class-action lawsuit” constitutedtpcted activity under either the participation @
opposition clauseld. at 716. After initially concluding that the disclosure was not participati
at least in the only then-pending action, the caddressed the special circumstances presenteq
disclosure of confidential informatidoothin the context of participation and opposition as follow

The analysis of a participation ataidoes not generally require a finding of
reasonableness, as opposed to the requirement that oppositional conduct be
reasonable. But when confidential information is at issue, a reasonableness
requirement is appropriateGiven that an individual who has filed a lawsuit under

Title VIl has available the tools of civdiscovery, a showing of reasonableness when

confidential documents are disseminated detsif the discovery structure provides
protections for employees and employers alike.

RCHCA'’s employee files despite likely being subjeecthird-party confidentiality rules. Another
document in this set istaaft letter from RCHCA's attorney to Reale M.D. 2’s attorney which was
likely subject to attorney-client privilege @vork product protection. While Harris may havs
obtained permission from Female M.D. 2 to reseathe or all of these documents, she clearly d
not get permission from Female M.D. 1, who is referred to in the ethics charge, to do so. N
did she receive permission from RCHCA to shaeedhaft letter from itsattorney or the ethics
charge against one of its employees.
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Based on the analysis applied by tbarts in the cases discussed above, we
believe that the following factors are relevant in determining whether Niswander’s
delivery of the confidential documents in question was reasonable: (1) how the
documents were obtained; (2) to whom tlocuments were produced, (3) the content
of the documents, both in terms of the need to keep the information confidential and
its relevance to the employee’s claim of unlawful conduct, (4) why the documents
were produced, including whether theoguction was in direct response to a
discovery request, (5) the scope ofdn@ployer’s privacy policy, and (6) the ability
of the employee to preserve the evickenn a manner that does not violate the
employer’s privacy policy. These factougse designed to take into account the
employer’s “legitimate and substantial intgtren keeping its personnel records and
agency documents confidential” and yet protect the employee’s alleged “need for
surreptitious copying and dissemination of the documedégfers v. Harris County
Cmty. Action Ass’n615 F.2d 1025, 1036 (5th Cir. 1980).

Id. at 726 (emphasis addéed).

Applying the above factors, the court notedttNiswander had been authorized access to
the confidential documents, had them in her hoffiee, reviewed them in response to a request
from her attorneys, and delivered them only to the attorneys. In light of these facts, the court
concluded that the first two factors might favosWander. All other factors favored the employer.

For example, the attorneys’ request for documdittsnot reach the subject matter to which the
documents arguably related (jogging Niswander’'s “memory about incidents that she believed
constituted retaliation,” a claim not yet pending but which she had discussed with her attorneys).
Id. at 726-27. To the extent the documents mighehlevant to any future claim, the court noted

that the “evidence” could have been preserveldawit violating the company’s privacy policy. For

® The documents at issueNliswanderincluded confidential claim-file documents which
Niswander provided to her attorney “to help trigfiier] memory of instances of alleged retaliation”
which might be relevant to a not-yet-filed retaliation actiwhat 721-22. Niswander asserted that
she provided the documents in response tott@mmnays’ request that she provide any documents
related to her employment which she had not already sent in so that the attorneys could respond tc
a pending request for productionthe pending EPA actiorid. at 721-22. Noting that Niswander
had never read the request for production and ceadldbét the documents in question were neither
directly nor indirectly relevant to the EPA awti the court concluded that Niswander’s delivery of
the documents did not constitute “participation” in the EPA cédeat 721-22.
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these reasons, even viewing the evidence in @ihe host favorable to Niswander, the court held

“that her production of the documents was notaeable under the six-factor test set forth abovg.

Id. at 727. The court also noted that “evend lamployer’s] decision to terminate Niswander fqr

producing the documents ultimately proved to bevéld, Niswander has failed to show the presence

of a genuine issue of material fact regardihg decisionmaker’s] honest belief that [Niswandef]

had violated the company’s privacy policyid. at 728. Thus, she could not show pretext.
Although it recognized that actions constituting participation are generally not subjec

reasonableness analysis, the Sixth Circuit characterized the above test as a reasonablen

applicable to the unique issue of when disclosfimnfidential documents is subject to protection

under the oppositioar participation clauses. In light &lover, the Fourth Circuit is less likely to

consider “reasonableness” a proper characterizatamydkst applied to actions fairly characterizgd

foa

ess te

as patrticipation. Nonetheless, the undersigned believes the Fourth Circuit would find the factors

useful in determining whether disclosure ohtidential documents which bears some relationsh

p

to participatory action is “separate and distinct” from the participatory action. The undersigned

applies théNiswandeirfactors with that understanding and, ukit@ly, reaches the same result as djd

that court.

As inNiswanderHarris was authorized access to the confidential documents but that agcess

was for limited purposes. Likewise, Harris’®guction of confidential documents was limited tp

disclosure to a single entity (SCHAC), whichegbresumed would usesdretion in any use or

further dissemination. Thus, asNiiswander the first two factors arguably favor Harris. As i

Niswandeyhowever, the remaining factors do not. &mmple, the content of the documents was

only marginally relevant to Harris’s charge amds wholly unnecessary as an attachment to {he




charge (third factor). The documents were not produceddsponse to any request from SCHA(Q
though Harris was clearly aware that such a reqoedd e made to her employer in the future arn
had no reason to believe the employer wouldproperly respond if such a request was ma
(fourth factor). The employer’s written confidetitiapolicy clearly prohibited the disclosure ang
was well known to Harris (fifth factor). Harristiaonceded she did not fear the evidence wol
be lost if she did not disclose it (sixth factor].his court, therefore, concludes that Harris
disclosure of confidential documents was sufficiently separate and distinct from the unde
SCHAC Charge to be subject t@diplinary action. Further, asMiswandeyHarris has produced
no evidence that the employer’s stated reason for her discharge, an honest belief that Ha

violated the confidentiality policy, was not its true reason for her termination.
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Mixed Motive Analysis. Harris also suggests that the Magistrate Judge erred by ignoring

evidence of mixed motive. There is, howeverendence that RCHCA'’s stated reason for Harris
termination (her disclosure of confidentialcdonents) was not the sole reason for Harrig
termination.

Through her deposition, Harris states her belief that her termination was the res
improper pressure from Issac Witiig, Chairman of RCHCA's Boadd Directors. Harris contends
Williams had both the opportunity and meaito exert such pressure and et of his motivation
could have been Harris’s filing of a charge with SCHAC.

Harris has not, however, presented any ptestiof admissible evidence that Williams, ir

fact, had any involvement in her termination deam. Neither has she presented any prediction

” As a Human Resources specialist, Harrifaidy charged with knowledge of what is
necessary to support a claim and certainly Withconfidentiality of the documents she provide

10

S

S

Jlt of

of

} =




admissible evidence that, even if he did infleceethe decision, he did so for any reason other th
RCHCA's stated reason for the termination..
Harris’s failure in this regard leaves teurt with a record which suggests multiptessible

reasons for Williams’ animosity towards Harris,yoahe of which would support her sole surviving

claim for retaliation in violation of Title VII (puming he did influence the termination decision)).

RCHCA has, on the other hand, presented unowetted evidence that Harris’s termination wg
due to her violation of RCHCA'’s policy on confidentiality of employment records. Plainti
“evidence” of her own suspicions of other motiwatis not enough to show that this stated reas
IS pretext.

Harris’s own testimony as to the multiple potential reasons for her differences with Willi
is not enough to support an inference that RCHCAtesdtreason for her termination is pretext. F
example, Plaintiff testified that Williams flewto rage during a September 29, 2005 Board meetil
threatening to terminate Plaintiff the “very next#fhshe disobeyed a direati from him. This was
roughly a week before Harris filed her SCHABarge and well before anyone at RCHCA wa
given notice of the complainSee infrd SCHAC Charge.®? Thus, Williams’ animosity towards

Harris clearly predated the SCHAC Charge.

8 Harris’s SCHAC Charge is dated Octobe2005, and expressly and primarily complair
of Williams’ actions during the September 29, 2005a8laneeting. Plaintiff also makes generg
reference to two earlier events which may suggest gender or racial bias by Williams. Th
involves an inquiry from Williams as to why oeeployee (a white male) made less than anotf
employee (a black female). Depending on cordagtrelated statements, this inquiry may suggé
either racial or gender bias. The second in@Waéliams’ apparently rude behavior during a fung
raising event in which he asked Harris and thréerdblack females to give up their seats at tl
RCHCA table because he and his guests wantsil there. The alleged comments suggest th
Williams may not, at that time, have been aavat the four women were RCHCA employees
guests. Harris Dep. Ex. 7. Nonetheless, thet@msumes for present purposes that the commg
may have suggested gender or racial bias.
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Immediately after the September 29 board meeting, Plaintiff e-mailed a complail
RCHCA's contact at the Bureau of Primary Health Care (a funding agency) alleganglia:

The majority of the Board of Directors arerrupt. Especially the Chairman of the

Board. He uses his position as Chair farspeal gain and continues to interfere in

the day to day operations of the center. He intimidates staff and uses threats of firing

staff to get his way.
Harris Dep. Ex. 2.

Plaintiff followed this e-mail with a letter dated October 13, 2005, making similar allegat
and including the following reference line: “Rér. Isaac Williams, Board Chair.” Harris Dep. Ex
4. This letter was copied to RCHCA's CEO, Vdak Brown, Sr. While there is no evidence as
whether or when this letter was provided to Williarss clear that he was aware of the allegatiof
prior to Harris’s terminatiof. Thus, it is at least equally &ky that whatever animosity Williams
held toward Harris at the time of her termioa resulted from their prior encounters or he
accusations that he was corrupt as it is thaamhishosity resulted from the charges she filed wit
SCHAC.

Contrary to Harris’s objection memorandum, this conclusion does not require the co
allow this case to proceed to trial as a mixective case. This is because the evidence o}
suggests that there were multiplessiblemotives. It is not sufficient to establish that any one (
any number) of them was, in fact, the motivatiagtér. More critically, as discussed above, the

is no evidence that the specific motive state@RBYHCA (violation of confidentiality policy) was

not its true motive.

°® The parties have not directed the couramy evidence regarding when this letter wa
provided to Williams. He was, however, clearly asvaf the concerns raised in the letter no lat
than May 2006, when a site visit was conducted by the responsible a§emstelarris Dep. Ex. 17
(Letter to Williams from the Bureau of Primary Health Care referring to May 2006 site vi
stamped received August 8, 2006).
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CONCLUSION

For the reasons set forth above and in the Report and Recommendation, which is afopted

in full and incorporated herein, the undersiggeahts Defendant’s motion for summary judgment.
IT 1SSO ORDERED.

s/ Cameron McGowan Currie

CAMERON MCGOWAN CURRIE
UNITED STATES DISTRICT JUDGE

Columbia, South Carolina
September 14, 2009
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