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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

Leroy H. Wilks, Jr. ) C.A. No. 3:08-00225-CMC
)
Plaintiff, ) OPINION AND ORDER
) GRANTING MOTION FOR
V. ) SUMMARY JUDGMENT
)
United States of America and University of )
South Carolina School of Medicinre, )
)
Defendants. )

)

This action for medical malpractice is before the court on motion to dismiss or in

alternative for summary judgment filed by Dediant University of South Carolina School of

Medicine (“University”). The University’s motion rests on multiple grounds including, m
critically, that (1) the claims pled in the complzdne time-barred to the extent asserted against
University because the alleged negligent actimesurred and Plaintiff had notice of them on @
before January 23, 2006, and (2) discovery has failed to produce evidence sufficient to hq

University liable for any negligent treatment which Plaintiff may have received.

Because the court has considered mattemsrizbthe pleadings, the motion is resolved under

the summary judgment standard. For the reasons set forth below, the motion is granted in

STANDARD

Summary judgment is appropriate “if the pleaygl, the discovery and disclosure materiajs

on file, and any affidavits show that there is no genuine issue as to any material fact and t

movant is entitled to judgment asnatter of law.” Fed. R. Civ. P. 5§( It is well established that

! This caption reflects the earlier substitutafrthe United States for Defendant Fred W.

Ortmann, IV, M.D. (Dkt. Nos. 25 & 26), and voluntary dismissal without prejudice of Defeng
Palmetto Health Richland. Dkt. No. 57.
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summary judgment should be granted “only wherdigar that there is no dispute concerning either

the facts of the controversy or the infeces to be drawn from those fact?ulliam Inv. Co. v.

Cameo Properties810 F.2d 1282, 1286 (4th Cir. 1987).

The party moving for summary judgment haditeden of showing the absence of a genuipe

issue of material fact, and the court must viesvatidence before it and the inferences to be dra
therefrom in the light most Varable to the nonmoving partyJnited States v. Diebold, In869

U.S. 654, 655 (1962). When the nonmoving party hasitimate burden of pof on an issue, the

VN

moving party must identify the parts of thecord that demonstrate the nonmoving party lacks

sufficient evidence. The nonmoving party must then go beyond the pleadings and designate

“specific facts showing that there is a gerauissue for trial.” Fed. R. Civ. P. 56(g¢g also Celotex
Corp. v. Catrett477 U.S. 317 (1986).

A party “cannot create a genuine issue of maltéact through mere speculation or thg
building of one inference upon anotherBeale v. Hardy 769 F.2d 213, 214 (4th Cir. 1985)
Therefore, “[m]ere unsupported speculation . . . is not enough to defeat a summary jud

motion.” Ennis v. National Ass’n of Bus. & Educ. Radio, |a& F.3d 55, 62 (4th Cir. 1995).

A} %4

jment

The nonmoving party also cannot create a genuine issue of material fact by presenting his

or her own conflicting vesions of eventsBarwick v. Celotex Corp736 F.2d 946, 960 (4th Cir.
1984) (“A genuine issue of materfakt is not created where the omdgue of fact is to determine
which of the two conflicting versions of the plaifis testimony is correct.”). This rule applies
equally to the testimony of non-party withesses presented by the nonmovingSesrfgohrbough
v. Wyeth Laboratories, Inc916 F.2d 970, 974-77 (4th Cir. 1990) (affirming trial court’s rejectiq

of expert’s affidavit testimony which contradicted his sworn deposition testimony).
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BACKGROUND
Through this action Plaintiff, Leroy H. Wilks, Jr., (“Wilks”) seeks recovery from the Unit

States of America (“Government”) and the University of South Carolina School of Medi

ed

Cine

(“University”) for alleged medical malpractic&he alleged malpractice commenced in November

2004 when Wilks was a patient at the Dorn Vetsradministration Medical Center (“Dorn VA”).
Although this order addresses only the claims against the University, those claims may o
understood in the context of the allegations against both the Government and the Universit
Administrative Claim. The allegations against the Gawment were firsset forth in an
administrative claim (“Claim”) filed on November 12, 2008eeDkt. No. 86-3. The Claim is
referred to in the complaint d&®ing “attached and incorporated by reference.” Dkt. No. 1 ¢

(Complaint). The Claim is not, h@wer, attached to the complaint. It was not, in fact, filed un

recently in relation to the Government’'s motiondismiss (in part) for lack of subject mattef

jurisdiction or, in the alternativép exclude certain evidenc&eeDkt. No. 86-3 (attachment to
Government’s motion); Dkt. No. 98{attachment to Wilks’ oppositiod) Nonetheless, the court
begins its recitation of the facts by summarizing Wilks’ allegations as set forth in the Claim.

In the Claim, Wilks asserts that the agam&mployees of the Government (collectivel

referred to as “Government”) failed to propeslypervise him, causing him to suffer a fall whic

2 The Government’s motion focused on differences between the malpractice allegi
found in the Claim and arguably more expansive allegations raised by Wilks’ second (and

recently named) expert witness. The court e@mine motion to dismiss without prejudice noting,

inter alia, that the Claim included a non-time-specific allegation that the Government’s agents
to follow through on a plan “to surgically corrébe improperly healed hip fracture problems .
because the claimant's enzyme lejskse] too low to risk surgery.SeeDkt. No. 112 (noting that

no time was specified for this alleged negligence dtteer that this failure necessarily predated the

filing of the claim on November 17, 2006).
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resulted in two broken higsWilks further alleges that the Government failed to adequately t
his resulting injuries, including by delaying anylapaedic examination for several days followin
his fall. Dkt. No. 95-2 a#i-5 (Claim Narrative). Nonetheled#/jlks notes in his Claim that the
Government took the position that the fractures wetdéractures “which had not healed properly.
Id. at 5. Despite focusing on deficiencies @ty his December 20, 2004 discharge, the Cla
includes more general (non-time-specific) allegations that: “[tjhe doctors initially planne
surgically correct the improperly healed hipdture problems but the orthopedic surgeons hg
declined to operate because the claimant’'s enzyretslare too low to risk surgery.” Dkt. No. 95-3
at 5 (asserting that Wilks remained in the nursing care unit at the time the Claim was filed
years after the November-December 2004 hospitadizatetailed in the Claim). The Governmer
denied Wilks’ Claim on July 23, 2007. Complaint § 2.

Complaint. Wilks filed this action on January 23, 2008, providing the following summg
of his claims under his jurisdictional allegations:

This action is brought within all applicable limitations periods because Defendant

Dorn VA employees initially informed Plaiff and his family that his inability to

walk was psychological; and, after discovering that he had sustained bilateral hip

fractures, Defendants repeatedly informediasisted to Plaintiff's family that the

fractures were old, chronic, non-acute, nomnen fractures which Plaintiff sustained

prior to his admission to the Dorn VA.

Complaint 1 4.

% This failure to supervise and provide treatirfer “acute” fractures appears to be the foclis
of the Claim as evidenced by the following stateimérhe family and the claimant insist that h¢

had never sustained hip fractures prior to engettie VA medical center and has always been a
to walk and live independently. An orthopa¢disought in by the VA to evaluate him told thg
family during the treatment team meeting at\fAehospital that it would have been impossible fg
him to have walked into the hospital [as he alt#gedid with the aid of a cane] with the fractures.
Dkt. No. 95-2 at 5.
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Wilks named not only the Government, buetniother Defendants in his Complaint. On
of those Defendants, Fred W. Ortmann, IV, M\lzas identified as “a resident/physician/employ¢g
with Palmetto Health Richlandhiversity of South Carolina, Orthopaedic Surgery Departmen
Complaint  11. An earlier paragraph alleges‘tbatn VA also contracts with certain health cars
providers and Plaintiff is informed and belisvinat Defendant Dorn VA may have been und
contract with Defendant Palmetto Health Ractd/University of South Carolina, Orthopaedi
Surgery Department at the times relevant to doison.” Complaint § 10. The University is no
mentioned again in the ComplainThus, these are the only allegations which indicate why
University was named as a DefendaBee als&Complaint at Caption @ming “Palmetto Health
Richland/University of South Carolina School of Medicing”).

Under the heading “Factual Background Applicable to Each Cause of Action,” W
provides a detailed outline of his hospitaliaa at Dorn VA from November 19, 2004 throug}
December 20, 2004. Complaint 1 13-33. Dr. Ommis specifically referenced in only ong
paragraph in this section which reads as follows:

Ten days after Dorn VA employees founaiBtiff lying in the floor in a puddle of

water complaining of pain in his hipséinability to walk, Defendant John Ortmann,

IV., M.D., conducted an orthopaedic consultation around 4:55 p.m. Dr. Ortmann

allegedly examined Plaintiff with Dr. Blincow that afternoon. The radiographs

confirmed for the first time that Plaintiff had sustained “bilateral femoral neck

fractures with callus formation pres€nThe doctors recommended nutrition
assessment due to poor albumin and pre-albumin levels.

* Both in the caption and paragraph 11, Wilks uses a slash between the names of
entities, suggesting an “and/or” relationship. the context of paragraph 11, the nature of tf
relationship would appear to be dependent oathdr Dr. Ortmann was an employee or agent
one or both entities.
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Complaint § 29. The only physicians mentioned by naotleer than Dr. Ortmann are Dr. Blincow
(referenced in the above paragraph) and Dr. yH&niYu, who is identied as the physician who,
on November 29, 2004, concluded that Wilks’ pain was not from degenerative joint dis
Complaint § 27.

This chronological summary proceeds through Wilks’ December 20, 2004 discharge
December 22, 2004 return. Itthen notes that tes‘swentually admitted to the Nursing Home Ca
Unit where he remained until his discharge around June of 2007.” Complaint § 32. Th
paragraph of the chronological summary reads as follows:

As a result of the injuries sustained bwiRtiff while in the care of the Dorn V.A.

Medical Center, and/or the failure of the Dorn V.A. medical staff to timely evaluate

and treat his injuries, Plaintiff remained in the VA hospital’s nursing care unit for

almost 3 years until his discharge in or about June 2007.

Complaint 1 33. No details are provided aartg treatments, consultations, or other occurreng
between December 22, 2004 and the filing of the Comgfaint.

These allegations are followed by a section tittéaluses of Action” which sets forth a claim
for professional negligence collectively agaimstfendants. Neither the University nor an
physician is specifically named in this dent although there are several (always singulg
references to the “Defendant orthopaedist,” which presumably refers to Dr. Ortmann. This s

contains a multi-part paragraph referring to ‘thets and/or omissions” dhe “Defendant health

care providers” which “fell below the acceptednstards of medical care, skill and treatment thd

® The court presumes the identification of Drtmann here as “John” rather than “Fred
iS a scrivener’s error.

® There is one reference to events odog in November 2007. The context of thi
statement, however, confirms that the year gisartypographical error and the correct year shod
be 2004. Complaint q 26.
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and there prevailing.” As with the chronological summary, these allegations focus on an a
“fail[ure] to perform appropriate physical examiioais or diagnostic tests . . . for ten (10) day
following Plaintiff's continuous complaints of intee pain . . . after bay found lying . . . in a
puddle of water,” including a failure to have him examined by “an orthopaedic specialist
November 30, 2004.” Complaint 1 36(b). The reiparagraph refers specifically to failures b
“Dorn V.A. to recognize symptoms, provide appriate and timely examination, evaluation, cal
and treatment[.]” Complaint 1 36(c).

The last two subparagraphs are the onlysotwe refer to actions specifically by ar

“orthopaedist” and read as follows:

(d) further, Defendant orthopaedist failéo adequately review Plaintiff's
X-rays, failed to diagnose Plaintiff's condition as acute and failed to
administer such treatment as coulgdrand should have been administered
in the exercise of the degree cédre, skill, diligence, and knowledge
ordinarily exercised and possessedliyopaedic physicians and surgeons

practicing in the area or similar localities.

(e) Defendant orthopaedistilead to advise Plaintiff of the risk of failing to
surgically treat his condition.

Complaint 1 36 (d)-(e).
The next two paragraphs appear to differentiate between the wrongs alleged agains
VA and those alleged against Dr. Ortmann (and ynebly, his employer(s)), while a third allege
causation:
37. Intreating Plaintiff Dorn VAmedical staff as dested above, departed from
the standard of care and practice of this and similar communities by disregarding and
ignoring Plaintiff's complaints of inteng®in in his lower extremities, in failing to
timely diagnose Plaintiff's condition, failintp timely take X-rays of Plaintiff's
lower extremities, failing to timely recommend an orthopaedic specialist and
prematurely discharging Plaintiff.
38. Defendant orthopaedisailed to exercise reasonable and ordinary care, skill

and abilities in reviewing Plaintiffs recent medical history and test results and
properly treating Plaintiff's bilateral hip fractures.
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39. Th[e] Defendants’ failure to exercise reasonable and ordinary care, skill and
ability in recognizing, evaluating, diagnosingdéor treating Plaintiff's bilateral hip
fractures was the direct and proxtea&ause of Plaintiff's injuries.
Complaint 1 37-39. The remaining paragraphs address resulting damages.
Attached Opinion of Dr. Daniels. There is only one attachment to the complaiiithat
consists of an undated letter-opinion from WillianD@niels, M.D. (“Dr. Daniels”) who offers his

“opinion, to a reasonable degree of medical cestaihat the Dorn VAMC and it’s [sic] employeeqd

fell below the generally accepted standards of care in the medical evaluation and treatment

Wilks.” Dkt. No. 1-1 at 1. He gives, as arample, the “failure to obtain proper radiographic

studies” after Wilks’ “fall on Nov. 20, 2004[.]’Dr. Daniels also opines “that the orthopedi

consultant, Fred Ortman[n], IV, M.D. was belowe $tandard of care in his medical evaluation and

treatment of Mr. Wilks. An exapte of this was his failure to diagnose the hip fractures as acdte
to perform proper surgical repairld.

Dr. Daniels’ remaining opinions relate to causation and resulting damages. He state

he reached this opinion after reviewing Dorn Wi#edical records, X-rays taken on nine dates

between November 29, 2004 and June 5, 2006, and an MRI conducted on May 9¢d2005.

Subsequent Expert Witness ReportsOn February 10, 2009,Wilks filed his first exper

witness disclosure report in which he identfigoth Dr. Daniels and Harold Delano Schutte, Jf.

M.D., an Orthopaedic Surgeon, as expert vages. Dkt. No. 50 (also identifying two nurses as

experts). This report states that Wilks had jonesty provided Dr. Danisl report which the court

presumes to be the report set forth above. However, despite having received two, six

" As noted above, the pre-suit Claim filed with the Government is referred to in
Complaint as an attachment but is not, in fact, attached.
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extensions of his expert withess deadline andsgthis report five days after that deadline, Wilk]
stated in this report that Dr. Schutte “hajdit yet completed his writtereport but is currently
reviewing Plaintiff’'s medical records and inemgmade from his admission to the VA Medicsa
Center through December, 2004, and all orthopaedic consultations.” Dkt. fo. 50.

On May 8, 2009, three months after filing the above report and two days after the clqg

L

se of

discovery, Wilks filed a supplemental expert report which provided some of the additional

information required by Rule 26(A)(2¢.Q.,rates charged) and indicated that Dr. Schutte’s exp
report was attachedDkt. No. 63. Although not attachedttee document filed with the court (as
it is not required to be), the court presumes thatreport was provided to Defendants at the tin
this document was filed and that it consists of Dr. Schutte’s letter report which was filed by \
in response to the University’s motion.

This report, dated April 24, 2009, is self-delsed as a “preliminary report.” Without

making any distinction between the Defendantkoators, this report offers the following opinionst

5. It is my professional and expespinion, within a reasonable degree of
medical certainty, that, at the least, a removal of the femoral heads, a
girdlestone type procedure, should have been done. More optimally a femoral
head replacement or hemiarthroplastyeiwith a risk ofnfection it would
have at least given [Wilks] a chartoebecome ambulatory and significantly

8 Pursuant to the third amended scheduling order, Wilks was required to file a docy
identifying his experts and certifying “that a written report prepared and signed by the ¢
pursuant to Fed. R. Civ. P. 26(a)(2)(B) has been disclosed to other pafesrbgry 5, 2009”
Dkt. No. 48 (entered December 10, 2008). This scheduling order also set a May 6, 2009, d¢
for completion of discovery.

° In his earlier disclosures, Wilks purportedteserve the right” to file a supplement (an
a belated report for Dr. Schutte). Such a reservation of rights ignores the clear intent
scheduling order and will not normally be honored by the court. Defendants did not, how
object to Wilks’ much-belated supplementation. Thus, for purposes of this order, the court
Dr. Schutte’s later-served report as timely.
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decrease his pain. This is not considered an elective procedure.

6. It is also my professional and expepinion, within a reasonable degree of
medical certainty, that the orthopaedic evaluation and treatment rendered to
Mr. Wilks while he was a patient aglorn V.A. Medical Center fell below
the generally accepted standards of medical care by the failure to perform
surgical repair or excision of his bilateral femoral neck fractures.

7. It is my further professional and expert opinion, to a reasonable degree of
medical certainty, that, more likely than not, Mr. Wilks would have
significantly less pain and possibly be ambulatory if he had received the
appropriate surgical repair of his bilateral femoral neck fractures.

Dkt. No. 106-6. No other evidence of Dr. Schgtenticipated opinions is provided, although th
court granted additional time for supplemental discovery after this report wa¥ filed.

Additional Evidence filed in Opposition to Summary Judgment Motion. Wilks filed

various medical records in his opposition meamadum which suggest that two University
physicians, John L. Eady, M.D. (“Dr. Eady”hé David Koon, M.D. (“Dr. Koon”), had some

involvement with his care between January 20@bAugust 2006, thus bridggy the critical statute

of limitations date for purposes of claims against the University: January 23}'2B@é. of this

9 The court held a status conference on May 18, 2009, to address a motion for disq
filed by Wilks on May 14, 2009. Dkt. No. 71. As au# of that conference, the court granted
request to relieve Wilks’ original attorney as counsel given the likelihood she would be calle
witness. Dkt. No. 71. The cowtso granted the parties’ joirdquest to extend discovery throug
July 20, 2009, for limited purposes including depositionsobus experts. Dkt. No. 73. The cout
denied the parties’ request to add nutritional experts, but allowed currently named experts to
their reports no later than June 1, 2009, to address nutritional issues. The court is not ay
whether any such supplemental reports were filed.

" These records suggest that Dr. Koon was the first University employee to hav
involvement with Wilks’ treatment. That inw@ment apparently commenced with Dr. Koon’s
other University physician’s participation in a conference with other physicians in January !
Dkt. No. 106-3 at 9 (January 14, 2005, notatigrBarnaby T. Dedmond (apparently a physicia
at Dorn VA) stating “ Mr. Wilks’ case was disssed with entire faculty adniversity Orthopedics
this morning.”). It does not appear that Dndf& assumed any responsibility for Wilks’ care at th
time or even examined him. A note by Dr. Eady indicates that he first evaluated Wilks d
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care included Dr. Koon’s scheduling of surgerganly January 2006 (the notes suggest either {

sixth or eleventh). That surgery was cancefl@dreasons that are not entirely clear. In h

deposition, Dr. Koon expressed his “vague recolbettithat the surgery was scheduled for January

6, 2006, and that the cancellation “was a mutual decision between myself and the family.”
depos. at 48. Dr. Koon did not ridae specifics of the discussion but stated that he still beliey
surgery was necessary at that tinhe.

In an August 2009 affidavit offered in opposition to summary judgment, Joyce Chg
Wilks’ attorney-in-fact, confirms that Koon disesed the cancellation with her and mentions th

the basis for the cancellation was Wilks’ “ low enmgylevels.” She doe®t address whether the

decision was mutual as suggestbgdDr. Koon. Neither does skaggest any malfeasance by Di.

Koon in cancelling the surgery. Instead, she tures attention to the original focus of theg
complaint: allegations that Wilks’ fractures were the result of a fall while he was in Dorn VA

11. This pattern [of scheduling and canogjlsurgeries] continued into January of
2006, when surgery was again scheduled and then cancelled right before the
scheduled date because of low enzyme levels. During that meeting with the
orthopaedist, Dr. Koon,. . ., to discuss tfancellation, | informed him that [Wilks]
walked around the hospital’'s campus andwatked up to the psychiatric ward on

the date of admission. | then inquinetiether, in his opinion, [Wilks] could have
done this with the kind of fractures had sustained. Dr. Koon responded that, in

his opinion, Leroy could not have walked in with the fractures.

12. Based upon Dr. Koon’s response, quested copies of [Wilks’] medical
records. | received ... over athousanglgseof medical records. Upon reading the
records, | learned for the first time that the afternoon following his admission, the
psychiatric staff had found [Wilks] . . .ihg in a puddle of water, complaining that

he could not walk. No one had ever inf@airhis mother or me of that incident.

March 2005, and that he recommended a total hipaplasty after some “aggressive nutritiona
supplementation.” Dkt. No. 106&® 1-2. The next record of ris dated in November 2005 an(
indicates that Dr. Koon had reviewed Wilks’ ntibnal status and was “willing to undertake hi
case” through surgery in January 2006, as long as Wilks understood the risks associated \
nutritional condition. Dkt No. 106-3 at 3. The last medical record Wilks attaches is Dr. E4
August 2006 note indicating that, by that point, Mfilks was no longer a candidate for surger
Dkt. No. 106-3 at 8.
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Dkt No. 106-5 at 3(Cheeks August 2009 Affidavit).

Wilks also attached a number of other medical records from November 2004 when
allegedly fell while staying at Dorn VA Dkt. No. 106-2 at 1-10. A final medical record, dg
March 22, 2005, indicates that Frank Richard VB, (“Dr. Voss”), evaluated Wilks on or about
that date and recommended a “total dmfhroplasty.” Dkt. No. 106-3 at 1-2.

DISCUSSION

Wilks’ Claims Against the University Are Barred by the Statute of Limitations.

The claims against the University are p@gwnder the South Carolina Tort Claims Ad
(“Tort Claims Act”) and are, therefore, subject to a two-year statute of limitatiSesS.C. Code
88 15-78-100(a) (“Except as provided for iacBon 15-3-40, an action for damages under th
chapter may be instituted at any time withirotyears after the loss was or should have bg
discovered . . . .”) & 15-78-110 (“Except a®pided for in Section 15-3-40, any action brough

pursuant to this chapter is forever barred unlesstaon is commenced withtwo years after the

date the loss was or should have been discovered 2 A”}laim accrues under the Tort Claims

Act when the “the loss was or should have bdisoovered.” S.C. @e Ann. § 15-78-110. Aloss
should be discovered when the circumstances would put a person of common knowledg
experience on notice that some right of his heenbinvaded, or that some claim against anoth
party might exist.Joubert v. South Carolina Dept. of Social Servi&®l S.E.2d 1, 9 (S.C. App.

2000).

12 Section 15-3-40 provides an exception for pesssubject to certain disabilities. Wilkg
does not argue that this section appliesthERections 15-78-100 and -110 allow a longer peri
following rejection of a claim filed with the appéble state entity. Wilks does not assert that
filed any claim with a state entity.
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The University maintains that this action should be dismissed because the only wrg
actions alleged in the Complaint predate Jan2ay2006, two years prior todfiiling of this action.
Wilks does not contradict that assertion but argues that he may rely on a “continuous treatmen
He maintains that this rule would allow himparsue claims for negligent actions or omissiof
predating January 23, 2006, because those actioomigsions are part of a single course (

treatment which began in November 2004 amwtioued through June éwugust 2006. It was on

or near the latter dates that Wilks or membersi®@family acting on his behalf were advised that

surgery was no longer an option dueléerioration of Wilks’ conditionSeeDkt. No. 106-5 at 3
(Cheeks affidavit asserting that she and Witksther were informed in June 2006 that Dorn V
no longer intended to attempt surgery); Dkt. No. 106-3 at 8 (Dr. Eady’s August 2006 |
indicating his conclusion that surgery was no longer an option).

Continuous Treatment Rule Not Available.The first difficulty with Wilks’ position is that
South Carolina has not adopted the continuous treatment$eke Harrison v. Bevilacqua80
S.E.2d 109 (S.C. 2003) (rejecting reliance on the poatis treatment rule with respect to statutg
of repose). In an earlier caseg thouth Carolina Supreme Court stateat even if it were to adopt
the continuous treatment rule, it would be inclinelit the retroactive date to the date when th
patient did or should have discovered the injury giving rise to the cause of a&tiderson v.
Short 476 S.E.2d 475) (S.C. 1996). Given that tlsealrery rule is expressly incorporated int

the Tort Claims Act’s two-year statute of limitatis, the continuous treatment rule would not exte

the limitations period applicable in this action. VEilklaims against the University are, thereforg

time barred to the extent they involve evamis-dating January 23, 2006, ess facts suggest the

injury was not and should not have been discovered until after that date.
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The court, therefore, looke the complaint for two purposes. First, the court determir
whether the Complaint alleges any acts of negligence on or after January 23, 2006. Secd
court considers whether the Complaint alleges faggesting that any act of negligence predatil
January 23, 2006, was not “discovered” until after that date.

Absence of Alleged Malpractice On or After January 23, 2006.The only specific
allegations of professional negligence setfantthe Complaint predate January 23, 2006 by o\
one year. For example, Wilks alleges thaspanel employed at or by Dorn VA allowed him tg
fall in November 2004, causing injury to his hipsgathereatfter, failed to properly treat that injur

despite his continuing complaints of pain arahitity to walk continuing through his discharge o

December 20, 2004. Complaint 11 17-31. Wilks alsge#i¢hat these injuries and lack of propg

treatment led to a prolonged nursing homey §tom late December 2004 though June 200
Complaint {1 32-33. This nursing home stay isotfilg reference to any event in or after Janua
2006 and there is no specific reference to amyigent action or omission between December 2
2004 and June 2007. Thus, the nursing home allegation, on its face, gives notice only of ij
which allegedly resulted from the earlier inadequate treatment, rather than any indeps
allegation of negligence.

The question thus becomes whether thegense basis for concluding that sgone- January
2006 negligence (which is adequately pled) matsand should not have been discovered until
or after January 23, 2006. The only suggestion of any later discovery of possible malpractidg

University physician is found not in the Complaint but in Cheeks’ recently filed affidavit.
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relevant paragraph acknowledges iNVdks’ representatives were put on notice at some unspecifjed

time in January 2006 that surgery scheduled duhagmonth had been cancelled due to Wilk
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“low enzyme levels.” Cheeks Affid. { 11. s opposition memorandum, Wilks refers to thie

surgery cancellation date as Janu&r006, citing Cheeks’ affidaviSeeDkt. No. 106 at 4. Other
evidence also supports the conclusion that this surgery was scheduled on January 6, 20
cancelled on or before that date, although there is also one reference to January 11, 2006

date would, however, precede January 23, 2006. Thus, even assuming that the Com

allegations of malpractice included allegations thatcancellation of this surgery or related events

constituted negligence, there are no facts to sugigasilks was not placed on notice of such

claim when he and his representatives were advised of the cancellation of the ssegddgan v.

Ruscon Corp468 S.E.2d 645, 647 (S.C. 1996) (holding thataim accrues under the discovery

rule when the facts and circumstances ofrgury would give a reasonable person of commagn

knowledge and experience notice of a potential claim).

Wilks suggests that the critical “discoveryate was in June or August 2006, because t

was when Wilks’ learned from University physieiBr. Eady that his condition had deteriorated {o

the point that he was no longer a candidate foresyrgrhis information is, however, relevant only
to notice of the extent of his damages and does not suggest belated notice of any claim w
might have for cancellation of the surgery scheduh early January 2006 or for any other eve
which delayed his receipt of surgery followinig November 2004 hospitalization at Dorn V4.
(stating that accrual of a cause of action doesetptire the injured partto comprehend the full
extent of his damages). Neither has Wilks allegeatirected the court ®vidence of any other actg
or omissions occurring between January and 3006 (or at any later time) which he maintain
constitutes negligence on the part of a University physician.

The Cheeks affidavit also suggests that W/dlaffered a fall during his November 2004 stg
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at Dorn VA which may have causk hip fractures and that his representatives only learned of

fall from medical records requested after cantieteof the surgery scheduled for January 6, 2006.

SeeCheeks Affid. 11 11-12 While this belated discovery afformation relating to Wilks’ fall

might support application of the discovery rule akatiility for that fall, there is no evidence that

any University employee was involved in Wilks’ catethe relevant time. In short, the belated

discovery of the fall does not suggest delayed discovery of any walhialh might be asserted
against the University

The court, therefore, finds that even applythe discovery rule, Wilks’ claims for any ac
or omission of University physicians Koon or Eady (or other unnamedeksiiy physician) are

time barred to the extent the alleged negligent acts or omissions predate January 23, 200

would include Dr. Koon’s cancellation of surgenyearly January 2006. The Complaint contains

this

[

5. This

no allegations relating to a later perioddsifically, January 23, 2006, though June or August 2006)

which would fairly put the University on notice ahy claim for actions or omissions during an

later period. Thus, there is no basis to allowegitielated amendment of the Complaint or relatig

13 In this August 20, 2009 affidavit, Cheekatss that in “January of 2006,” the “surger
was again scheduled and then cancelled rightrbédafee scheduled date because of low enzyi
levels.” SeeCheeks Aff. § 11 (not providing any specidiate for the surgery). She then explain
that she met with “orthopaedist, Dr. Koon, a phigsiavith the University of South Carolina Schoqg
of Medicine, to discuss the cancellation” anduired as to whether he thought Wilks could ha
been walking at the time of his admission if hdact, had sustained the fractures prior to that tinj
Dr. Koon opined that Wilks would not have besrle to walk. Based on that opinion, Cheel
requested Wilks’ medical records and learned, upon receipt of those records (no date is prq

that he had been found lying in a puddle soom AfteNovember 2004 admission to Dorn VA. The

next date referenced is in June 2006, when Cheeks was advised that the orthopaedists n
considered Wilks a candidate for surgery due to the amount of bone loss.
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back of any amendment which might be allowfed.

Absence of Any Allegation of Malpractice by University Physicians.Another difficulty
with Wilks’ claims against the University isgtabsence of any allegations in the Complaint
attached statement of Dr. Daniels, Wilks’ orgiexpert, which would put the University on notict

that Wilks is alleging malpractice by any physiciano is, in fact, affiliated with the University.

Wilks’ only physician-specific references in tBemplaint are to Drs. Ortmann, Blincow and Yu.

The Complaint alleges that Dr. Ortmannoiswas a dual Government and Universit
employee during the time he treated Wilks. Complaint §{ 10-12. There is not, howeve
evidence to support the assertion that he wasnaployee of or otherwise affiliated with thq
University®® There are no other allegations which siggdjability on the part of the University.

Neither Dr. Koon nor Dr. Eady is mentioned in the Complaint. Neither are there
references to unnamed “University” physicians. Rkemtthe Complaint refers specifically to error
in treatment by the “Defendant Orthopedistiygesting only a concernitiv a singular individual:
Dr. Ortmann. Complaint 11 36 (d)-(e) & 38. Thus, there is nothing in the Complaint to py

University on notice of any claim that one of its employees committed malpractice. At most,

4 1t is now more than three years after thedase of any relevant treatment or consultatig
by a University physician, the last date beindgune or August 2006 when Dr. Eady concluded tH
Wilks was no longer a candidate for surgery. Thus, any claim based on treatment provided (of
should have been provided) between Jan@&, 2006, and August 2006 would be time barrg
absent relation back.

5 The University denies that Dr. Ortmann vaéfiliated with the University and states thaft
this fact is not in disputeSee, e.gDkt. No. 88-2 at 5 (stating th&here is no dispute between the

parties that the doctors and staff who tre@féitks] in November and December of 2004, includin
Dr. Ortmann, were not contractors of the [University.]”). Wilks does not challenge this asse
and, in fact, fails to mention Dr. Ortmanmyavhere in his opposition memorandum. Dkt. No. 10

6 Whatever the role of Drs. Blincow antli, there are no allegations either that the
committed malpractice or that they were, at the relevant time, affiliated with the University.
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is notice that Wilks incorrectly assumed Dr. Ontmao be affiliated with the University. This is
not enough to provide the University fair noticen¥ claim of negligence by some other Universit

physician.

New Allegations. In opposing the University’s motion, Wilks refers to a consultation|i

March 2005 by Frank Voss, M.D. (no affiliationgsen), an evaluation by Dr. Koon in Novembe
2005 which led Dr. Koon to schedule surgeryJamuary 6, 2006 (this surgery was ultimate
cancelled), and a determination by Dr. Eadpugust 2006 that Wilks was no longer a candida
for surgery. Dkt. No. 106 at 3-Rlaintiff also asserts that his &dical case was presented to US
School of Medicine in January of 2005,” and ttinet University, thereafter, assumed responsibili
for his orthopaedic care, first recommendsuggery in March 2005. Dkt. No. 106 at’8Based on
these facts, Wilks argues that “[i]t is abundamilyar that [University] employees were involve
in the care of the Plaintiff from January 2005 to the present aintketherefore the acts and
omissions of these employees are actionatlidkt. No. 106 at 8-9 (emphasis added).

A University-affiliated physician’s mere involvementa patient’s care at some pointin timg
does not, however, put the University employer orcedhiat the care giventtse subject of a claim
of negligence. This is particularly true where, as here, the Complaint contains no allegatio
naming any physician employed by the University sf#cific to the care given by any Universit
physician, or (3) relevant to the period duringefhUniversity physicians provided care. Give

these deficiencies, the court finds that the Clampdoes not provide notice of the new allegation

I The allegation that a University physician first recommended surgery in March J
implies that Dr. Voss was a University physician. While this may be true, it is not clear fron
consultation notes on which Wilks relieSeeDkt. No. 106-3 at 1-2. In any event, there is n
allegation of or evidentiary support offered for any claim that Dr. Voss was negligent in
recommendation. To the contrary, Wilks appears to rely on Dr. Voss’s recommendation.
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suggested in Wilks’ opposition memorandtim.
I. Absence of Evidence of Negligence by Any University Physician.

A final difficulty with Wilks’ claims against ta University, even if the new allegations ar

D

considered, is that he has failed to proffer expert testimony sufficient to support a jury verdigt that

any University physician violated an applicable standard of &a&ederson v. Gou|®41 S.E.2d

633, 634 (S.C. 1986) (noting that expert testimomgdgiired in medical malpractice actions t

establish the standard of care, failure to conflarthat standard of care, and causation except when

these matters might be determined based on corknawledge of laypersons). Thisis in part du

to the narrow scope of the opinions offered by Wiikgially named expert, Dr. Daniels, and in part

due to the lack of specificity of the opinions offered by his more recently named expert, H|

Schutte, Jr., M.D. (“Dr. Schutte”).

e

Del

In the letter-report which was attached to the Complaint, Dr. Daniels referred only to Dr.

Ortmann’s alleged negligence. He made no roardf Drs. Eady or Koon or any other University
physician. When he was deposed,Daniels conceded that he wan opining that either Dr. Eady

or Dr. Koon acted negligentlyseeDkt. No. 88-4 (excerpts from Dr. Daniels’ deposition). Indee

d,

his testimony suggested he found batked properly to the extent he had considered their actigns.

Id. (dep. p. 194-96) (stating that fDEady probably came into the picture so late that | don’t gee

where | would be holding him responsible for anypstandard care” and that Dr. Koon'’s evaluatign

18 Although Wilks argues that amendment should be allowed, he has not filed any m
to amend the Complaint. Even if such atiomo was filed, the motion would be denied abse
extraordinary circumstances given that the deadinamendment of the pleadings expired on Ju
9, 2008. There are no extraordinary circumstairctss action which would favor allowing such
belated amendment. This is particularly true given the many extensions previously gf
including allowing Dr. Schutte to appear as an expert witness despite Wilks’ failure to sery
Shutte’s expert report untlffter the close of discovery.
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in March 2006 was “probably not below the standard of cate”).

In response to the University’s motion, including the University’s reliance on the ahove

=

testimony, Wilks offers only Dr. Schutte’s Ap2i#, 2009 “preliminary report.” That report (quoteq
supraat 9-10) opines that it was a violation of the standard of catbddreating physicians not
to perform “a removal of the femoral heads, algstbne type procedure . . . [or] [m]ore optimally
afemoral head replacement or hemiarthropladdy.’Schutte also opines, more generally, that “the
orthopaedic evaluation and treatment rendered to Mr. Wilks while he was a patient at the Dorh V.A.
Medical Center fell below the generally accepteddaads of medical care by the failure to perform
surgical repair or excision of his bilateral femaratk fractures.” Dkt. No. 106-6 at 2. No furthefr
expansion of Dr. Schutte’s opinions (sucht@®ugh deposition excerpt or affidavit) has begn
proffered.
Thus, the sole evidence of Dr. Schutte’s apirsupports a general conclusion that the care
given Wilks “while he was a patient at the iDdv.A. Medical Center” (a period beginning in
November 2004 and running throughleast June or August 2086)as deficient, specifically in
regard to the failure to performrgjical repair, and more specifiathe particular form of repair
preferred by Dr. Schutte. Wilks does not, however, provide any prediction that Dr. Schutte will

offer a more specific opinion addressing, for amete, when or by whom the repairs should haye

1 Dr. Daniels’ testimony as to Dr. Koantreatment of Wilks focuses on a visit of

consultation in March 2006. It does not expressldress the propriety of the decision to candgel
surgery in January 2006 but does include thieviang general statement regarding Dr. Koon’s
treatment of Wilks: “I think he was willing toperate on the patient and tried to get the pati¢nt
repaired.”ld. (dep. at 196). None of the excerpts fidmDaniels’ deposition suggest any conceln
with the actions of Dr. Koon, Dr. Eady, or any other University physician.

20 The court uses June or August 2006 as the probable end date because this is when Dr
Eady opined that Wilks was no longer a surgicaldi@ate. No evidence has been suggested that
this opinion was, itself, incorrect.
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been performed. Neither does he proffer evidence that Schutte will offer any opinion thgt any

specific decision to postpone surgery (or penf@ome alternative surgery) was improper undgr

174

whatever circumstances were then presentélgetphysician. Given the involvement of multipl¢
physicians over a significant period of time, and the University’s responsibility only for spme

actions within that period, detail of this nature is arguably necessary to overcome a motipn for
summary judgment based on the asserted absence of sufficient e¥tdence.

Under these circumstances, the evidence praffierdate against the University appears {o
be insufficient to support all of the elementaahalpractice claim which require support by expgrt
testimony. See generally Pederso®41 S.E.2d at 634. This is particularly true when considefed
in light of Dr. Daniels’ speciti testimony that neither Dr. Eady ror. Koon was negligent (at least
as to the matters addressed in Dr. Daniel’'s dapoyand Wilks’ failureto identify any specific
errors of any other University physician.

Despite these serious concerns, the court finds it unnecessary, ultimately, to rely ¢n the
absence of evidence in resolving the Universitgtgion for summary judgment. This is becaude
summary judgment is clearly proper based on the statute of limitations and pleading comcerns
addressed above. The court, therefore, reacHesahdecision on whether Wilks’ failure to preseng
more detailed expert testimony at this stagbh@proceedings supports entry of summary judgment

in favor of the University.

2L For example, in claiming negligence by thaiversity, Wilks identifies only one specific
act which he maintains gives rise to liabilithe January 2006 cancellation of surgery. An opinipn
that this particular decision violated the standzrdare would, presumably, need to consider the
patient’s condition at the time, information provided to the patient (and his agents) regarding the
relative risks and benefits of the surgery, the degisf the patient (or his agents) regarding whether
to proceed; and any other fart influencing the decisioe (g.,Dorn VA approval if needed). Therg
is no suggestion that Dr. Schutte holds or intendgfey so specific an opinion as to this or any
other instance of alleged violation of the standard of care by a University physician.
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CONCLUSION
For the reasons set forth above, the courtlooles that the University of South Caroling

School of Medicine is entitled to summary judgmon the following grounds: (1) Wilks’ claimg

against the University are time-barred to the midigey involve events predating January 23, 2006;
(2) the complaint contains no specific allegatiohsiegligence by agents or employees of the

University during the limitations period (on ote&fJanuary 23, 2006); (3) the University cannot e

r——4

held liable for the actions or inactions of Drii®@ann because it is uncontradicted that he was not

an agent or employee of the University; andVélks will not be allowed to amend his complaing

to allege claims against the University fotiaas by University physicians post-dating January 2
2006 as no such allegations are suggested by the complaint and the time for amendment
expired. The court notes but declines to restiitag on arguments that Wilks has failed to proffg
evidence sufficient to support a claim for negligence by any University physician.
IT IS SO ORDERED.
s/ Cameron McGowan Currie

CAMERON MCGOWAN CURRIE
UNITED STATES DISTRICT JUDGE

Columbia, South Carolina
September 22, 2009
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