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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

Temporary Services, Incorpordieand ) C/A No.: 3:08-271-JFA
Charleston Steel & Metal Company, on )

behalf of themselves, and all others )

similarly situated, )

)
Plaintiffs, )
)
V. )
) ORDER
American Internatinal Group, Inc., )
American Home Assurance Company, )

Commerce and Industry Insurance )
Company, )

)

)

Defendants.

)

Pursuant to Rule 37 of the FedeRules of Civil Procedure, Plaintiffs move the court to
compel Defendants to answer interrogatonesibered 1-6 and 21 contained in their second set
of interrogatories and to produce the informatiand/or documents asked for in requests to
produce numbered 1, 3, 4, 8-24 contained ®irtBecond set of requests for production.
Plaintiffs’ case attempts to show that Defemdaunderrepresented their workers’ compensation
premiums in order to fraudulently obtain highess cost multipliers thathey were otherwise
entitled to under South Carolina law and the ayayblie insurance regulatis. At a hearing held
before the court, Plaintiffs informed the cbuhat their motion to compel with respect to
interrogatory number 1 and request to produce rurdh is now moot, as Defendants have since
responded to those requests. Plaintiffs alsodsétv their motion with repect to interrogatory

number 21 and requests to produce numbers 4n@,9. Therefore, after only addressing the
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remaining unresolved interrogatesi and requests to produce, the court grants Plaintiffs’ motion
in part and denies it in part.
ANALYSIS

l. Interrogatories 2—6

In their interrogatories nunalped 2—6, Plaintiffs asked Defendants to provide them with
the “accurate standard written premium,” diadcurate standard earned premium,” both with
and without adjustments for premium discounts, for the time period between 1997 and 2006, as
well as the “accurate direct earned premiuny’ tloe same time period. Plaintiffs have since
withdrawn its requests with respaotany data associated with the year 1997, as its own witness
Michael Camilleri, an insurance consultasinceded that data from 1998, 1999, and 2000—and
not 1997—were used in calculating Defendantsslgost multipliers in 2001. Plaintiffs assert
that this data is relevant to formulating the Defendants’ loss cost multipliers in accordance with
the South Carolina Department of Insurance Form 2007 that Defendants filed with the South
Carolina Department of Insuramén 2001. Moreover, Plaintiffassert, and Defendants did not
dispute, that Defendants continued to repnésts 2001 Form 2007 as accurate for purposes of
calculating their loss cost multipliers through 2006.

Defendants objected to these interrogatonmesheir written reponse, stating several
bases for their objection. Defendsuriielieved the interrogatori@gere vague because the term
“accurate” is vague and because Riiffs failed to specify whethehey sought national or state-
specific information and whether they soughteodlar-year data or policy-year data. With
respect to Defendants’ assertithiat the use of the term “acctearenders these interrogatories
vague, the court instructs Defendants to treat the interrogatories as if the term was not included

in the request. To the extent the information derived from these interrogatories is used against



Defendants at a later stage ofgltion, the court will be suréo treat the interrogatories as
revised to exclude the term “accurate”.

With respect to Defendants’ request foardication regarding the specific type of
information requested in these interrogatorié® court orders Defendts to turn over any
national data, as well as any state-specific ,dBefendants used to derive the premiums it
reported to the South Carolina Departmentlmdurance in 2001. Pilatiffs’ witness, Mr.
Camilleri, testified that there may not be enowglume of data in one state for Plaintiffs to
perform the necessary calculatidogrove their case; therefotbge court finds that any national
data utilized by Defendants to calculate theremiums and loss cost multipliers in South
Carolina need to be made available to Plaintiffs. Defendants informed the court that they have
already provided Plaintiffs with their Insuree Expense Exhibits dntheir Domestic Broker
Group Data, but Plaintiffs insighat this information is insufficient. Because the information
provided by Defendants does not redtnwith each other, Plaintiffassert that they cannot rely
solely on the Insurance Expenghibits to calculate what they believe will be accurate
premium figures. Therefore, they ask to reviemy data Defendants submitted to the National
Council on Compensation Insurance (“NCCI”), as well as other national data used by Defendants
in determining their premiums submitted to other states.

In response to this concern, Defendants agreed to prowad®ifs with Call #1s from
1998, 1999, and 2000, which were requested by N&dl relate to information included on
Defendants’ Statutory Page 14dthough Defendants expresseahcern over the fact that the
data contained in the Call #1s wilbt reconcile to the StatutoBage 14s because the call data
allows for, and even requires,se data to be excluded, incladi data for assigned risk and

longshoreman, the court believes this infatiora should be made available to Plaintiffs.



Defendants will have the opportunity to explaiy aliscrepancies between any of the data and
calculations at the summary judgnt stage of this litigatiorhut for the time being, the court
finds this information to be relevant to the gléons pleaded in this suit. Moreover, the court
orders Defendants to also proviBé&intiffs with the Call #1s submitted to NCCI for the years
2001-2006, as Plaintiffs claim thBefendants have continued riely on the Form 2007s they

filed in 2001 to calculate their loss costultipliers for each year through at least 2006.
Therefore, it is ordered that Defendants must turn over to Plaintiffs any Call #1s submitted to
NCCI during the time period between 1998 and 2GG6well as any other national data that
Defendants used in determining the premiums tkeyprted to South Carolina in relation to their
2001 filing of Form 2007 to the Sou@arolina Department of Insurante.

. Request to Produce #1

In their request to produce nunmliein their second set ofgeests to produce, Plaintiffs
asked Defendants to produce each Statutory Page 14 filed by each constituent member of the
American International Companies frodanuary 1, 1997 to July 1, 2007. Even though
Defendants contend that these entities areanpiart of the case, therefore challenging the
relevancy of the request, the court believes Plaintiff is entitled to review these documents in
developing its case. As already noted, Plaintiffs’ withness, Mr. Camilleri, testified that the

information already received from Defendantsnisonsistent, and these documents may assist

! The court rules the same with respect to any dispute between the psstiemtad with Plaintiffs’ Request to
Produce #3, which asks Defendants to produce any and all documentation submitted to NCCI that thdicated
annual earned, written, or standard premiums for Defdadabut only for the years 1998 to 2006. The court also
finds that Defendants should provide Plaintiffs with arfprimation they submitted to NCCI in relation to its Data
Remediation Plan with NCCI, as requested in Reqte®roduce #11. Although Defendants contend that this
information primarily deals with Defendants’ untimely refprg of information and that the remediation data was
not used to calculate Defendants’ loss cost multiplieGoimth Carolina, it appears to the court that the information
provided to NCCI is relevant to thtene period at issue in this case amgpears to also deal with the accurate
reporting of standard premiums. If this information did not affect the premium data Defepdantled the State of
South Carolina, as alleged by Defendants, such a showing can be made at the summary judgment stage of this
litigation.
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Plaintiffs in recalculating the premiums awther financial data reported by Defendants to
determine whether or not a misrepreseatatiaffected Defendants loss cost multipliers.
Accordingly, the court orders Defendants tspend to Plaintiffs’ request for production number
1, but only with respect to the years 1998—-2006.

. Request to Produce #10

In their request to produce numld® in their second set ofqeests to produce, Plaintiffs
asked Defendants to produce complete copieallodlocumentation provided to the Insurance
Commissioner for the State of Oklahoma in respdosfinancial data calls issued to AIG from
the State of Oklahoma, pertaining to ghears 1998 through 2003. Defendants object to having
to provide Plaintiffs with this information becausey believe it is unrelated to the data used to
calculate their loss cost multipliers in Sou@farolina. To support their position, Defendants
provided the court with the affidavit of IEh Sonkin, a Vice Presat in the Regulatory
Reporting Division of Chartis U.S., Inc., a sidigry of American Iternational Group, Inc.,
whose duties include overseeing tieporting of all workers’ congmsation data to NCCI for the
Chartis insurers licensed to write workers’ compensation insurance. She essentially attests that
the matters in Oklahoma did not impact the caltoh of Defendants’ loss cost multipliers in
South Carolina. Plaintiffs counter this argumlentasserting that the dashowing discrepancies
pertaining to premiums reped between 1998 and 2003 in Qidaa is relevant to this case
because the data relied upon byfdelants in formulating theloss cost multipliers in South
Carolina stems from the same time period.

After considering the part$ positions on this issughe court does not find that
Defendants should have to proeilaintiffs with any documentgpecifically pertaining to any

matters relating to the State of Oklahoma. To ve,stiany information or data used in the State



of Oklahoma was also used in a way to affée premiums reported to the State of South
Carolina or in a way to affect Defendants’ lassst multipliers, then that that information is
absolutely relevant to this case and should beéenaaailable to Plairffs. But Defendants do not
have to provide Plaintiffs with all of the docentation associated with AIG’s dealings with the
State of Oklahoma merely because it was alainsituation. This case involves Defendants’
alleged breach of contract with companies located in South Carolina because of their
misrepresentations to the South Carolina Departroé Insurance, anthe court believes it is
best to limit discovery to that issue. Moreovegirtiffs’ withess, Mr. Camilleri, testified that he
was aware that the Oklahoma matter does not involaers that were reported to the State of
South Carolina. He merely stated that information from other statesasu@hegon, New York,
and Oklahoma, would expedite the case amlild more accurately result in a valid
determination of what the effect was of any ssrmade by AIG in those states from a pattern
standpoint and internal protocstiandpoint. Whatever patternspgractices Defendants may have
had in place in other states is not an issue bdfasecourt, and Plaintiffs can, as this court has
already ordered, obtain informaiti regarding national data withaelying on mattes handled in
other states. Therefore, the court defiksntiffs’ request to produce number 10.

V. Requests to Produce 12-23

In their requests to produce numbered 12F28intiffs asked Defendants to produce the
data underlying the figures represented by Defetsda their Form 2007, which they submitted
to the South Carolina Department of Inswa on November 28, 2001. In their response to
Plaintiffs’ motion, Defendants contend that thewdgrovided Plaintiffs with some of this
information and will continue to produce documergkated to Plaintiffs’ requests. As such, the

court does not need to rule on this issue; hawneit does find these documents relevant to



Plaintiffs’ case. The Form 2007s were used [gfendants in calculating their loss cost
multipliers, and Plaintiffs need the underlyingal#o vet Defendants’ Form 2007s for alleged
inaccuracies. Therefore, Defendants should makeartformation available to the Plaintiffs.

IT IS SO ORDERED.

(8;«1,@13. Colontony

Februaryl5,2011 Josephir. AndersonJr.
Columbia,SouthCarolina UnitedStatedDistrict Judge



