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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION
Nationwide Property and Casualty )
Insurance Company, ) C.A. No. 3:08-430-CMC-JRM
)
Plaintiff, )
) OPINION and ORDER
V. )
)
Mark Peters, Wendy Peters, )
M&S Construction Company, LLC, and )
Luthi Mortgage Company, Inc., )
)
Defendants. )
)
Luthi Mortgage Company, Inc., )
)
Third-Party Plaintiff, )
)
V. )
)
Great American Assurance Company, Inc., )
)
Third-Party Defendant. )
)
Luthi Mortgage Company, Inc., )
)
Counter Claimant, )
)
v. )
)
Nationwide Property and Casualty )
Insurance Company. )
)
Third-Party Defendant )
)

Through this action, Plaintiff Nationwide &perty and Casualty Insurance Company
(“Nationwide”) seeks a declaration that it has nbgation to pay claims which have been or maly
be made by any of the Defendants for fire dantagehouse located at 7 Enlow Court, Columbig,
South Carolina (“Property”). Itis undisputint the Property was ateaged by fire on August 18,
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2007, and that the fire was intentionally sets klso undisputed that Nationwide issued a policy,
effective August 2, 2007, covering the Property and listing Defendants Mark and Wendy Peters
(husband and wife) as the owners and Defendant Luthi Mortgage (“Luthi Mortgage”) as a
Mortgage€.

Nationwide maintains, nonetheless, that & ha obligation under the policy to pay claims
to any of these Defendants or defaultededdant M&S Construction Company, LLC (“M&S
Construction”) which was an undisclosed co-owner of the PropeRygr the reasons set forth
below, the court agrees and grants Nationvgigedtion for summary judgment in full as to Mark
and Wendy Peters and Luthi Mortgage. It is unnecessary to address the motion for summary
judgment against M&S Construction as default has been entered against that Defendant.

The court also denies Third-Party Defendargat American Assurance Company’s (“Great
American”) motion for summary judgment. Finglthe court directs Third-Party Plaintiff Luthi
Mortgage and Third-Party Defenddsteat American to brief whetheuthi Mortgage’s third-party

claims should be dismissed as not propasserted under Fed. R. Civ. P. 14(a).

! The application for the policy was made byrkReters on July 27, 2007. As of that date,
and as of the date of the firey Certificate of Occupancy haedn issued for the Property which
had been under construction by Mark Peters since late in 2004.

2 Although Mark Peters listed himself as agr®r on the insurance application, the actual
title to the Property was held jointly by Wendy Peters and M&S Construction.

2



BACKGROUND

In accordance with 28 U.S.C. § 636(b) and Ld&giail Rule 73.02 (B)(2)(e), (g), DSC, this

matter was referred to United States Magistradiggd Joseph R. McCrorey for pre-trial proceedings

and a Report and Recommendation (“Report”). On August 8, 2009, the Magistrate Judge ig
Report recommending that Nationwide’s motion fansuary judgment be granted as to its claim
against Defendants Mark and Wendy Peters andt tretlenied as to the claims against Defendd
Luthi Mortgage. Dkt. No. 134. The Report also recommended that Third-Party Defendant
American’s motion for summary judgment be graritethe Magistrate Judge advised the parti
of the procedures and requirements for filing otapes to the Report and the serious consequen
if they failed to do so. Only Nationwide has filed objections to the RepeeDkt. No. 139. Luthi
Mortgage and Great American have, howefilexd responses to Nationwide’s objectioseeDkt.
Nos. 144 & 145.

The matter is now before the court for revieithe Report. The Report is adopted to th
extent it recommends that Nationwide’s motions be granted. For reasons set forth below, ho
the court declines to adopt the Report to therxt recommends: (1) entry of summary judgme

against defaulted Defendant M&S Construction; (2) denial of Nationwide’s motion for sumrj

judgment as to Defendant Luthi Mortgage; B8l granting of Third-Party Defendant Greaf

American’s motion for summary judgment.

% Through this motion, Great American seellgtermination that it has no obligation to pal
for damage to the Property under a force-placed&tddisk policy issued to Luthi Mortgage. Thig
argument rests on a provision in Great American’s policy which makes its coverage secong

any coverage to which its insured, Luthi Myage, is entitled to under the Nationwide policy.

Success on this argument, therefore, requires Great American to establish that Luthi Mort
losses, if any, as a result of the fire are covered under the Nationwide policy.
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STANDARD

As to dispositive matters, the Magistratielde makes only a recommendation to this court.

The recommendation has no presumptive weighe rébponsibility to make a final determinatiol
remains with this courtSee Mathews v. WebdP3 U.S. 261, 270-71 (1976)he court is charged
with making ade novadetermination of those portions o&tReport to which specific objection ig
made, and the court may accept, reject, or moahifywhole or in part, the recommendation of th
Magistrate Judge or recommit the matter with instructi®@ee28 U.S.C. § 636(b)(1). The court
reviews only for clear error in the absence of an objecti8ae Diamond v. Colonial Life &
Accident Ins. C0416 F.3d 310, 315 (4th Cir. 2005) (“[lJnetlabsence of a timely filed objection
a district court need not conduatl@ novaeview, but instead must ‘only satisfy itself that there

no clear error on the face of the record idesrto accept the recommendation.” (quoting Fed.
Civ. P. 72 advisory committee’s note)).
DISCUSSION
Defendant M& S Construction Company, LLC
As noted in the Report, Defendant M&S Coustion is in default. Dkt. No. 134 at 17
(referencing entry of default at DINo. 89). Itis not, thereforagcessary to address Nationwide’

motion for summary judgment against this Defendant. Nonetheless, because it has some re

to other rulings, the undersigned notes its agreement with the Report’s conclusion that

-

D

S

evanct

M&S

Construction is not an insured under the Nationwide policy and would not, therefore, be entifled to

recover under that policy for its losses even if it were not in default.

No party has objected to the Report’s dsgion of M&S Construction’s rights under the

policy or the related recommendation that summary judgment be granted against M&S Constr
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Finding no plain error in the conclusions in thection of the Report, the court adopts it to th
extent relevant to any other motion for summjadgment. The court declines, however, to gra
summary judgment against M&S Construction becalesg#rty was previously held in default ang
therefore, had neither the motivation nor the righdppose any subsequent motion. The court a
declines to enter a separate default judgment against this faefpkt. No. 117.

. Defendants Mark and Wendy Peters

The Report recommends that Nationwide’s mofior summary judgment be granted as {
Defendants Mark and Wendy Peters. No objection has been filed challenging this recommer
or any of the subordinate conclusions includintgr alia, that (1) these Defendants were proper
served with the motion (through their then-coupg@l) Nationwide was entitled to rescind th¢
policy as to these Defendants, (3) Mark Petedsrwainsurable interest in the Property because
held neither an ownership interest nor had any obligation on any loan related to the Proper
(4) Wendy Peters, though she had an insurable inter@snot an insured because she never resi
on the Property.

The portion of the Report relating to Nation@isimotion for summary judgment as to Mar
and Wendy Peters is, therefore, reviewed for de@ar. Finding no clear error, the court adopts tf
Report as to this motion and its subordinate caehs listed above. The court, therefore, gran
Nationwide’s motion for summary judgment that isim@ obligation to either Mark or Wendy Peter

under its insurance policy.

* Even were the matter reviewed novothe court would reach the same conclusion for t
reasons stated in the Report. As to Nationvaid&ht to rescind the policy, the court notes th
uncontradicted evidence that Mark Peters made numerous, clearly intentional ma
misrepresentations in his application for théqyp only some of which were known to Nationwide
when it wrote Mark Peters and Luthi Mortgeon August 9, 2007, advising that the policy wou
be cancelled effective September 13, 2007.
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[I1.  Defendant Luthi Mortgage Company

The Report recommends denial of Nationwide’s motion for summary judgment that it
no obligations to Defendant Luthi Mortgage. Nationwide objects to this recommendation

several subordinate conclusions. Luthi Mortgage and Great American have respond

Nationwide’s objections.

Having carefully reviewed the Report, Natiade/s objections, and the two responses, t

DWES
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court concludes that Nationwide’s motion fonsuary judgment should be granted for the reasgns

set forth in Nationwide’s objections including, stcritically, that Luthi Mortgage was not &
mortgagee of either Mark or Wendy PetersMark Peters’ listing ofLuthi Mortgage as the
mortgagee, therefore, has no more effect thawould if Luthi Mortgage was the mortgagee on
paid-off mortgage or was listed as an intendedgagee when no loan was subsequently made
mortgage enteretl.SeeNationwide Policy p. E3 (“If a mortgge is named in this policy, a loss
payable . . . will be paid to the mortgagee god, as interests apped) (emphasis added).

South Carolina case law does not support a contrary result. The law in this statg
preclude an insurer from avoiding coverage oftloetgagee’s interests in an insured property bas

on the wrongful actions of the insure8lee Nationwide Mut. Ins. Co. v. Hu#88 S.E.2d 339, 342-

> Mark Peters, the individual who appmlidor the policy, was not an owner—havin

affirmatively avoided any ownership interest in order to avoid judgments and other cred
Wendy Peters was an owner, but only of a oneiht@fest. She was not, however, obligated und
any mortgage to Luthi Mortgage. The mortgesgjationship was, instead, between Luthi Mortgag
and M&S Construction, which owned the other half interest in the property.

® The latter circumstance is not too far afield from what occurred here given that |
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Peters falsely represented to Nationwide that he had a mortgage closing scheduled for August 2,

2009. By listing Luthi Mortgage as the mortgagee on the application, he further representg
Luthi Mortgage was the intended mortgagee. Of course, no closing occurred on August 2,
because none was ever scheduled. The only mortgage at issue here is the December ]
mortgage between Luthi Mortgage and M&S Construction.
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43 (S.C. 1997) (reaffirming South @dina’s adoption of the majority rule that a “mortgagee m4
recover under standard mortgagee clauses dekpitesured's misconduct” and noting that, und
South Carolina law, a standard “mortgage clause constitutes an independent agreement bety
insurance company and the mortgagee” which cannot be invalidated by any act or neglect

insured property owner). Nationwide does not, &osv, seek to avoid coverage as to Lutl

Yy
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yeen th

by the

L

Mortgage based on Mark Peters’ various misreptesiens. Instead, it relies on the absence of any

mortgage between Luthi Mortgage and either of the Peters. Nothkigninchanges the basic
requirement that such a relationship exist before a mortgage clause has anySe#ectat 342
(quotingFort Hill Fed. Sav. & Loan Ass’n v. South Carolina Farm Bureau Ins.316 S.E.2d 684,
687 (S.C. Ct. App. 1984) ( “A mortgagee's rigitsler a fire insurance policy are dependent up
the existence of a secured debt owed the mgeg®y the mortgagor-insured; to this extent tf
mortgagee cannot be independent of the insured.”)).
Neither do policy concerns require any differeesult. Here, Luthi Mortgage held &
mortgage against M&S Construction. That mortgage required M&S Construction to maint
builder’s risk policy. When M&S Construction failed to maintain such a policy, Luthi Mortga
protected its interest by force-placing a replacement policy through Great American. There

suggestion that Luthi Mortgage ever relied on thedwavide policy. Thisis demonstrated, in part

" The only suggestion of a possible mortgage running between Luthi Mortgage and
of the Peters is found in the deed conveyorge-half interest in the Property from M&S
Construction to Wendy Peters. The consideration clause of this deed refers to Wendy |

“Partial Assumption of Existing Construction Lienlhe lien itself and lienholder are not identified.

Neither is the degree of assumption of the lien or the underlying amount. In any event, ther
suggestion that Luthi Mortgage agreed to any assumption of M&S Construction’s obligatiol
Wendy Peters, particularly given that it was unana the underlying conveyance at least until
commenced foreclosure proceedings in January 208ée infran. 8. Thus, at most the
consideration clause in the deed created an obligation running between Wendy Peters an
Construction, not between Wendy Peters and Luthi Mortgage.
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by testimony of the Luthi Mortgage employee resglaador insurance who testified that she wa

surprised when she received notice of the dvatide policy in Augus007 because she did nof

know who the Peters were.

Neither is there any evidence that Luthi Mortgage ever looked to Wendy Peters
mortgagor or otherwise obligated on the mortgageuthi Mortgage, in fact, claims to have bee
unaware of Wendy Peters’ “repurchase” of a one half interest in the Property on January 7,
although such a purchase would not have raised any cofi¢erig Mortgage apparently remaineg
unaware of the Peters’ involvement until at least January 25, 2007, when it instituted forec
proceedings and, at that point, named Wendy Peters as a Deféndant.

In light of the above, the court grants Nationwide’s motion for summary judgment asto |
Mortgage. This resolves the declaratory judgment claim by Nationwide and Luthi Mortga

counterclaimt!

8 In his deposition, Perry Luthi, owner of thiiMortgage, testified that he did not know
who Wendy and Mark Peters were prior to the fared that, to his knowledge, neither had obtaing
a loan from or given a mortgage to LuMortgage. Perry Luthi Dep. at 45-4€ee alsd.aoria
Murphy Dep. at 34 (stating that, to her knowledge, Wendy Peters never promised to pay
Mortgage any money under the note secured by the mortgage on the Property).

° Perry Luthi testified that he could netall being aware of M&Eonstruction’s transfer
of a one half interest in the Property to Wendy Peters but stated that he would not have
problem with such a transfer kg as Luthi Mortgage kept its first-secured position. Luthi De
at 90.

19 Presumably, Luthi Mortgage’s attorney learned of Wendy Peters’ ownership interest
preparing the foreclosure papers. Although Luthi Mortgage as an entity is charged witl
knowledge, its employees may not haved hetual knowledge until a later timBee supran. 8-9.

1 Even if the court were to concludeat Nationwide provided coverage of Luth
Mortgage'’s interest in the Property as morgmgt would not grant summary judgment in favor g
Luthi Mortgage as recommended by the Report. iBHiecause there are substantial questions
to the amount, if any, owed on the mortghg&Vendy Petemven if it is presumed that she becan
obligated to Luthi Mortgage through the consideratiause in the deed. In this regard, the coy
notes first that the clause in the deed doesdeatify the mortgagee, the amount of the mortgag
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IV.  Third-Party Claim and Summary Judgment Motion

Third-Party Defendant Great American’s motion for summary judgment rests on the prqg

that it has no obligation to Luthi Mortgage besayl) Nationwide is obligated to cover Luthj

Mortgage’s loss in full; and (2) Great Ameritsin coverage is secondary to any coverag

Nationwide owes to Luthi Mortgage given ttather insurance” provision of Great American’s

policy. Given the conclusion in the precedingtiee; that Nationwide has no obligation to Luthj

Mortgage, it follows that Great American’s motion for summary judgment must be dénied.
This resolves all claims other than thedhoarty claim running between Luthi Mortgage an
Great American.As to the third-party claim, the court directs Luthi Mortgage to brief the
followingissuesnolater than October 9, 2009: (1) whether the third-party claim asserted by Lut}
Mortgage is allowed under Fed. R. Civ. P. 14(a)yhy, (2) whether, even if allowed initially, this
court should retain jurisdiction over this claim now that the primary claims have been resd
Failure to file the required memorandum may result in dismissal of the third-party claim
without preg udice. Third-Party Defendant American Geakmay file a memorandum by that sam

date either supporting or opposing this court’s continued assertion of jurisdiction.

or the percentage of the lien assumed. Furthi&S Construction’s owner conceded in his

deposition that he never discussed the terntiseofoan or lien with Wendy Peters. Cook Dep.
29. The terms of the underlying loan transattetween Luthi Mortgage and M&S Constructio
are also sufficiently unusual to suggest ttreg full amount of the loan may not properly b
considered a “construction lien” as to the Propefithe unusual characteristics of the loan inclug

its extraordinarily high interest rate (13.9%) and origination fee (4%), apparently required (tje to

some prior loan-repayment problems by M&S Construction, as well as a substantial i
disbursement of the proceeds for repaymeatitér debts to Luthi Mortgaget is not, in any event,
clear that the full amount of the loan was ever disbursed.

2 The Magistrate Judge reached the opposite conclusion on both points, concludin
Nationwide was obligated to cover Luthi Mortgage’s losses and that Nationwide’s cove
extinguished Great American’s obligations to Lliutkortgage in light of the “other insurance”
provision in Great American’s policy.
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As to the first question, the court notes that Rule 14(a)(1) allows a third-party claim {o be
asserted by a defending party only against a “noppard is or may be liable to [the defending
party] for all or part of the claim against it.” &eR. Civ. P. 14(a). Because of the nature of this
action (an action for a declaratory judgment tiationwide has no obligation to Luthi Mortgage)|,
there is no risk of any “claim agath&.uthi Mortgage or liability runnindgrom Luthi Mortgageto

Nationwide. It follows that Luthi Mortgageas no potential claim against Great American for

—+

derivative liability “for all or part of the claim agatit.” Thus, itis notimmediately apparent thg
Luthi Mortgage’s claim against Great American is properly asserted under Rule 14(a).

As to the second question, the court notes that this matter is before it pursuant {o the
Declaratory Judgment Act, 28 U.S.C. § 2201 (“Actdurisdiction under the Act is discretionary}
See, e.g., Aetna Cas. &rSCo. v. Ind-Com Elec. Cp139 F.3d 419 (4th Cir. 1998). The court

requests briefing on whether proper exerciseatfdiscretion warrants dismissal giving particulg

=

consideration to the following: (1) any doubts as to the propriety of the initial assertion of
jurisdiction over the third-party claim; (2) the chamgeircumstances inherent in dismissal of the
primary claims; (3) whether there is an independent basis for asserting subject-matter jurisgliction
over the remaining third-party claim; and (4) whether the third-party claim is ripe for resolution.
CONCLUSION
For the reasons set forth above, the court grants Nationwide’s motions for summary
judgment as to Defendants Mark Peters, Wendy Peters, and Luthi Mortgage. The court finds the
motion for summary judgment as to Defendant M&S Construction moot in light of the entiy of
default against that Defendant. The court dethiesnotion for entry of a separate judgment agairst

this Defendant. The court denies Third-Pddgfendant Great American’s motion for summary
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judgment and directs Third-Party Plaintiff Lutfiiortgage to address the jurisdictional concerr

referenced in Section |V above.

IT ISSO ORDERED.

Columbia, South Carolina
September 28, 2009

s/ Cameron McGowan Currie
CAMERON MCGOWAN CURRIE
UNITED STATES DISTRICT JUDGE
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