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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF SOUTH CAROLINA

IRVIN VERNON MASON,

N—

) CIVIL ACTION NO. 3:08-1851-MBS-JRM
Petitioner, )

)

V. )  REPORT AND RECOMMENDATION
)

WARDEN, EVANS )

CORRECTIONAL INSTITUTION, )
)

Respondent. )

)

Petitioner, Irvin Vernon Mason (“Mason”), is an inmate with the South Carolina Departmént
of Corrections serving a sentence of fiftegh)(years imprisonment for common law robbery ang
five (5) years for conspiracy (concurrent), both consecutive to a North Carolina sentence hg was
serving at the time of his sentencing in South Carolina. On May 12, 2008, Masonfiiedea
petition for a writ of habeas corpus pursuan8U.S.C. § 2254, The case was automatically
referred to the undersigned pursuant to Local R8162(B)(2)(c) and (e) (D.S). Respondent filed

a motion for summary judgment on September 5, 2008. An order pursuant to Roseboro v.,Garfison

528 F.2d 309 (&Cir. 1975) was entered on September 8, 2008. Mason filed his response td the
motion for summary judgment on September 17, 2008.

Background and Procedural History

During the early morning hours of May 3, 1988 son robbed a convenience store in Lakg
Wylie (York County), South Carolina while armed wétlpocket knife. He apparently fled to North

Carolina where he committed another robbery and was arrested. South Carolina law enforcemen
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officers interviewed Mason while he was incarcerated in North Carolina, and he confessed tp the
Lake Wylie robbery. (App. 8). Thereafter, a warrimmtthe Lake Wylie robbery was issued. The
record shows the following occurred:

1. The warrant for the Lake Wylie robberysifded as a detainer in North Carolina on
or about June 2, 1998. (Pet., Ex. 2).

2. Mason signed a waiver of extradition on June 3, 1998. (Pet., Ex. 4).

3. Mason was convicted of the NorthrGlana robbery on February 19, 1999 and was
sentenced to imprisonment for six years and nine months. (Pet., Ex. 9).

4, On July 29, 1999, Mason wrote the York County Solicitor seeking a speedy trial.
(Pet., Exs. 6 and 9).

5. On August 11, 1999 the Solicitor’s Office forwarded the North Carolina Department
of Corrections Mason'’s letter and indicating that Mason would need to complete
North Carolina paperwork so that the request could be processed. (Pet., Ex.

6. Mason was brought to South Caralfor prosecution on November 12, 1999. (Pet.,
Ex. 10; Res.Mem., Ex. 1, p. 11).

7. Mason pled guilty to a reduced chargstobng arm robbery and conspiracy in York
County on February 11, 2000. (Res.Mem., Ex. 1).

8. Mason did not file a direct appeal.

9. Mason filed an application for postnviction relief (“PCR”) on December 12, 2000
(“PCRI"). (Res.Mem., Ex. 3). A hearingas held April 5, 2002. As Mason was still
serving his North Carolina sentence he was not present, but was represented by
Thomas L. Ogburn, Ill, Esquire. (Res.Mem., Ex. 6).

10. The PCR court dismissed the apggiion without prejudice on August 30, 2002, and
ruled that Mason would be allowed to filess PCR within “one year from his release
from custody in North Carolina”. (Res.Mem., Ex. 6).

11. It appears that Mason completdd North Carolina sentence on May 28, 2003.
(Res.Mem., Ex. 7).

12. Mason filed his second PCR (“PCR 11”) on January 16, 2004. (Res.Mem., Ex. 7).

13. An evidentiary hearing was held btarch 16, 2006. Masowas represented by
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Chad Smith, Esquire. PCR Il was dehby order filed May 17, 2006. (Res.Mem.,
Ex. 10).

14. Mason filed gro semotion to alter or ammal the judgmenbn June 16, 2006.
(Res.Mem., Ex. 11).
15. The motion was denied by order filed January 26, 2007. (Res.Mem., Ex. 13).
16. Mason did not appeal.
17. Mason filed a third PCR, designated “Auddetition” on October 4, 2006 (“PCR
lI"). (Res.Mem., Ex. 14).
18. The PCR court issued a conditiomabtler of dismissal filed April 15, 2008.
(Res.Mem., Ex. 16).
19.  Afinal order was filed on July 22008 finding that PCR IIl was successive and,
therefore, barred pursuant to S.C.Code Ann. § 17-27-90. Mason did not appeal.
Grounds for Relief
Ground One: Denial of fast and speedy trial.
Ground Two: Lack of Due Process and Lacked Subject Matter
Jurisdiction
Ground Three: Ineffective Assistance of Counsel
Ground Four: Denied Credit for pretrial detainment/Jail credit

the one-year statute of limitations created yAlEDPA. The AEDPA became effective on April
24, 1996. The AEDPA substantially modified gedures for consideration of habeas corpus
petitions of state inmates in the federal cou®ne of those changes was the amendment of 2

U.S.C. 8§ 2244 to establish a one-year statute of limitations for filing habeas petitions. Subse

A. Anti-Terrorism and Effective Death Penalty Act ("AEDPA”) Statute of Limitations

Respondent asserts that the petition should be dismissed because it was not timely filed

(d) of the statute now reads:
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(d)(2) A 1-year period of limitation shapply to an application for a writ of
habeas corpus by a person in custpdysuant to the judgment of a State
court. The limitation period shall run from the latest of-

(A) the date on which the judgment became final by the conclusion of
direct review or the expiration of the time for seeking such review;

(B) the date on which the impedimeatfiling an application created
by State action in violation of the Cditstion or laws of the United States is
removed, if the applicant was prevented from filing by such State action;

(C) the date on which the constitutal right asserted was initially
recognized by the Supreme Court, & tiight has been newly recognized by
the Supreme Court and made retroactively applicable to cases on collateral
review; or

(D) the date on which the factuatedicate of the claim or claims
presented could have been discovered through the exercise of due diligence.

(2) The time during which a properly filed application for State post-
conviction or other collateral reviewitlv respect to the pertinent judgment or
claim is pending shall not be counted toward any period of limitation under
this subsection.

The one-year statute of limitations begins to run on the date the petitioner’s convici

becomes final, not at the end oflateral review._Harris v. HutchinspA09 F.3d 325, 327 {4Cir.

2000). In South Carolina, a defendant must fil®tce of appeal within 10 days of his conviction.

Rule 203(b)(2), SCACR. Thus if a defendant doetsfile a direct appeal, his conviction becomes

final ten days after the adjudication of guilt. Crawley v. Ca?&& F.3d 395 (ACir. 2001). If a
defendant files a direct appeal and his conwicis affirmed, the conviction becomes final 90 days
after the final ruling of the SotCarolina Supreme Court. Harr09 F.3d at 328, n. 1 (conviction
become final on the expiration of the 90-day period to seek review by the United States Sup
Court).

The statute of limitations is tolled during theipd that “a properly filed application for State
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Feme




post-conviction or other collateral review with respect to the pertinent judgment or claimis pending.”

28 U.S.C. § 2244(d)(2). The statute of limitations is tolled for the entire period of the state p

conviction process, “from initial filing to final ds®sition by the highest state court (whether decision

on the merits, denial of certiorari, or expiration of the period of time to seek further appel
review).” Taylorv. Lee196 F.3d 557, 561 {4Cir. 1999). Following the deaii of relief in the state

courts in state habeas proceedings, neither the time for filing a petition for certiorari in the Un
States Supreme Court, nor the time a petition for certiorari is considered by the United S

Supreme Court, is tolled.”_Crawley v. Cat@8&8 F.3d at 399. A state collateral proceeding mus

be “properly filed” for the statutory tolling praions of 28 U.S.C. § 2244(d)(2) to apply. “(A)n

application is ‘properly filed’ when its deliveand acceptance are in compliance with the applicable

laws and rules governing filings. These usualispribe, for example, the form of the document
the time limits upon its delivery, the court and office in which it must be lodged, and the requi

filing fee.” Artuz v. Bennett531 U.S. 4, 8 (2000) (footnote omitted). “When a post-convictio

petition is untimely under state law, ‘that [is] the end fo the matter’ for purposes of § 2244(d)(

Pace v. DiGulielmp544 U.S. 408, 414 (2005) quoting Carey v. Saff6Rb U.S. 214, 236 (2002).

Generally, computing periods of time under 28 U.S.C. 8§ 2244(d)(2) is pursuant to Fed.

Civ. P. 6(a)._Hernandez v. CaldwelP5 F.3d 435, 439 {(4Cir. 2000).

The Fourth Circuit has held that the stawftémitations in 8 2254 is not jurisdictional, but
subject to the doctrine of equitable tolling. Eghle tolling applies only in “those race instances
where—due to circumstances external tqple¢itioner’s] own conduct—it would be unconscionable
to enforce the limitation against the [petitioner].” Harl89 F.3d at 330. Under § 2244(d), the

State bears the burden of asserting the stafuimitations. Petitioner then bears the burden of
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establishing the doctrine does not apply. Hill v. Brax@#¥ F.3d 701 (2Cir. 2002). To benefit

from the doctrine of equitable tolling, a petitiomeust show: (1) extraordinary circumstances, (2
beyond his control or external to his own condugtt{8t prevented him from filing on time. Rouse
v. Lee 339 F.3d 238 (4th Cir. 2003), cedenied 541 U.S. 905 (2004). It is clear that a pro sg

prisoner’s ignorance of the law is not a basisitoke equitable tolling. United States v. S&&4

F.3d 507, 512 (ACir. 2004). Likewise, an attorney’s stike in calculating the filing date of the
AEDPA's statute of limitations is not an extraordinary circumstance warranting equitable tolli

Harris, 209 F.3d at 331.

—

g.

It appears that Mason was returned to North Carolina after his guilty plea on February| 11,

2000 and remained there until May 28, 2003. Masomalidile a direct appeal, and his conviction
became final on February 21, 2000. Howevegeiason was precluded from filing a PCR until

his return to South Carolina by PCR I, the undgrsd finds that the statute of limitations did not

begin to run until May 28, 2003. Two hundred and thirty three (233) days of untolled time lapsed

before Mason filed PCR Il. The statute of limitations was tolled until January 26, 2007 when RCR

Il was finally concluded by denial of the motion to alter or amend the judgi®eaHarris v.
Hutchinsonsupra Since PCR Ill was dismissed as successive (i.e., not properly filed), it did

further toll the statute of limitationsSéePace v. Di Guglielmo544 U.S. 408, 417 (2005)). The

envelope in which the present petition was reaklethis Court indicates that it was received by

ot

the institutional mailroom on May 7, 2008. The undersigned finds that for statute of limitations

purposes the petition is deemed fitedof that date. Therefore, additional four hundred and sixty
one (461) days of untolled time lapsed form tionclusion of PCR Il until the present petition wag

filed. This means that a totalsik hundred and ninety four (694) days of untolled time lapsed befo
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the petition was filed.

Mason appears to assert that he is entitled to equitable tolling because of communic
problems he had with his attorney in PCR Il. Howetree difficulty is largely attributable to Mason.
His attorney, Mr. Smith, wrote him on June 5, 2868ding him a copy of the order of dismissal in
PCR Il and advising of the time &ppeal. According to Mason, he received this letter on June
2006. According to further correspondence from Mr. Smith, he did not receive word that Ma
wanted to appeal until aftéhe deadline had passe®e€Roseboraesponse with attachments).
Further, Mason filed pro semotion to alter or amend the judgment.

The undersigned concludes that the present@etgiuntimely and that Mason is not entitled
to equitable tolling.

B. Procedural Bar

Qtion

Son

Exhaustion and procedural bypass are separate theories which operate in a similar manner t

require a habeas petitioner to first submit his claims for relief to the state courts. The two the

rely on the same rationale. The general ruleasalpetitioner must present his claim to the highes

state court with authority to decide the issue before the federal court will consider the claim.
1. Exhaustion

The theory of exhaustion is based on the statute giving the federal cq

jurisdiction of habeas petitions. Applications werits of habeas corpus are governed by 28 U.S.Q.

§ 2254, which allows relief when a person “is in custody in violation of the Constitution or laws
treaties of the United States.” The statute states in part:
(b)(1) An application for a writ of haas corpus on behalf of a person in

custody pursuant to the judgment &tate court, shall not be granted
unless it appears that
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(A) the applicant has exhausted the remedies available in the
courts of the State; or

(B)(i) there is either an absee of available State corrective
process; or

(i) circumstances exist that render such process ineffective to
protect the rights of the applicant.

(2) An application for a writ ohabeas corpus may be denied on the
merits, notwithstanding the failure of the applicant to exhaust the
remedies available in the courts of the State.

(3) A State shall not be deemed to have waived the exhaustion
requirement or be estopped from reliance upon the requirement unless
the State, through counsel, expressly waives the requirement.

(c) An applicant shall not be deemed to have exhausted the remedies
available in the courts of the Statgthin the meaning of this section,
if he has the right under the lawtbe State to raise, by any available
procedure, the question presented.

U

This statute clearly requires that an apgiit pursue any and all opportunities in the statg

courts before seeking relief in the federal cadhen subsections (b) and (c) are read in conjunctior

D

it is clear that 8 2254 requires a petitioner to preaeptclaim he has to the state courts before h

can proceed on the claim in this court. See O’Sullivan v. BoersR61U.S. 838 ( 1999).

The United States Supreme Court has consistently enforced the exhaustion requiremgnt.

The exhaustion doctrine existed long before its codification by Congress in
1948. InEx parte Royall17 U.S. 241, 251 (1886), this Court wrote that as

a matter of comity, federal courts should not consider a claim in a habeas
corpus petition until after the state courts have had an opportunity to act....

Rose v. Lundy455 U.S. 509, 515 (1982).

In South Carolina, a person in custody has tvumg@ry means of attackg the validity of his

OJ

conviction. The first avenue is through a directegd@nd, pursuant to state law, he is required t

state all his grounds in that appeaeSCACR 207(b)(1)(B) and Blakeley v. Rapa66 S.C. 68,
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221 S.E.2d 767 (1976). The second avenue islihg an application for post-conviction relief
(“PCR”). See S.C. Code Ann. 8§ 17-27-1@et]. A PCR applicant is alsequired to state all of his

grounds for relief in his application. Se&& C. Code Ann. § 17-290. A PCR applicant cannot

assert claims on collateral attack which could Hzeen raised on direct appeal. Simmons v. State

264 S.C. 417, 215 S.E.2d 883 (1975). Strict time deadyjoesrn direct appeal and the filing of a
PCR in the South Carolina Casir The South Carolina Suprer@eurt will only consider claims
specifically addressed by the PCR court. If tRReourt fails to address a claim as is required by
S.C.Code Ann. 8§ 17-27-80, counsel for the applicant must make a motion to alter or amen
judgment pursuant to Rule 59(e), SCRCP. Faitarelo so will result in the application of a
procedural bar by the South Carolina Supreme Court. Marlar v, ST&&.C. 407, 653 S.E.2d 266
(2007). A PCR must be filed within one yeajuafigment, or if there ian appeal, within one year
of the appellate court decision. S.C. Code Ann. § 17-27-45.

When the petition for habeas relief is filede federal court, a petitioner may present only

those issues which were presented to the SBatblina Supreme Court through direct appeal of

through an appeal from the denial of the PCRiegion, whether or not the Supreme Court actually
reached the merits of the clainfrurther, he may present only teasaims which have been squarely

presented to the South Carolina appellate courtrtler to avoid procedural default [of a claim],

the substance of [the] claim must have beelyfpiresented in state court...that requires the ground

relied upon [to] be presented facearmm squarely. Oblique references which hint that a theory ma

be lurking in the woodwork will naurn the trick.” Joseph v. Angelon&84 F.3d 320, 328 (4Cir.

YIn cases where the South Carolina Supreme Court applied a procedural bar, however
court is directed to also apply that bar, except in certain limited circumstancedis@ession
below on procedural bypass.
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1999) (internal quotes and citations omitted). If any avenue of state relief is still available,
petitioner must proceed through the state courtsrbefmuesting a writ of habeas corpus in the

federal courts, Patterson v. LeekB6 F.2d 1168 (4th Cir. 197&hd Richardson v. Turnefl6 F.2d

1059 (4th Cir. 1983). If petitioner has failed to raiseiisue before the state courts, but still has any

means to do so, he will be required to returthtostate courts tockaust the claims. Sdé®ose v.
Lundy, supra
2. Procedural Bypas$

Procedural bypass is the doctrine applidnen the person seeking relief failed
to raise the claim at the appropriate time in state court and has no further means of bringing that
before the state courts. If this occurs, the person is procedurally barred from raising the issue
federal habeas petition. The United States Supreme Court has clearly stated that the proc
bypass of a constitutional claim in earlier statecpeaalings forecloses consideration by the feders

courts,_Smith v. Murray477 U.S. 527, 533 (1986). Bypass cacuw at any level of the state

proceedings, if a state has procedural rules wibachts courts from considering claims not raised
in a timely fashion. The two routes of appeabouth Carolina are described above, and the Sou
Carolina Supreme Court will refuse to considaiirok raised in a second appeal which could hav
been raised at an earlier time. Further, if a prisbas failed to file a dire@ppeal or a PCR and the
deadlines for filing have passed, he is barred from proceeding in state court.

If the state courts have applied a proceduratda claim because ah earlier default in the

state courts, the federal court honors that bar. State procedural rules promote

This concept is sometimes referred to as procedural bar or procedural default. If a
petitioner procedurally bypasses his state remedies, he is procedurally barred from raising th
this court.
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not only the accuracy and efficiencyjodlicial decisions, but also the finality

of those decisions, by forcing the defendant to litigate all of his claims
together, as quickly after trial as tthecket will allow, and while the attention

of the appellate court is focused on his case.

Reed v. Ros468 U.S. 1, 10-11 (1984).
Although the federal courts have the powerdonsider claims despite a state procedural baf
the exercise of that power ordinarily is inappropriate unless the defendant
succeeds in showing both ‘cause’ for nempliance with the state rule and

‘actual prejudice resulting from the alleged constitutional violation.’

Smith v. Murray supraquoting Wainwright v. Sykeg33 U.S. at 84 (1977); salsoEngle v. Isaac

456 U.S. 107, 135 (1982).
Stated simply, if a federal habeas petitioner slaow (1) cause for his failure to raise the
claim in the state courts, and (2) actual prejudésgilting from the failure, a procedural bar can be

ignored and the federal court may consider tharcl Where a petitioner has failed to comply with

state procedural requirements and cannot makethered showing(s) of cause and prejudice, the

federal courts generally decline to hear the claim. NBaeay v. Carrier477 U.S. 478, 496 (1986).

3. Inter-relation of Exhaustion and Procedural Bypass
As a practical matter, if a petitionertims court has failed to raise a claim in
state court, and is precluded by state rules frommigiy to state court to raise the issue, he ha
procedurally bypassed his opportunity for reliethe state courts, and this court is barred from
considering the claim (absent a showing of “causd™actual prejudice”). In such an instance, the
exhaustion requirement is “technically met” and the rules of procedural bar apply. Matthew

Evatt 105 F.3d 907 (4th Cir. 1997); cedenied 522 U.S. 833 (1997) citing Coleman v. Thompson

501 U.S. 722, 735 n.1 (1991); Teague v. La4®@9 U.S. 288, 297-98 (1989); and George v

Angelone 100 F.3d 353, 363 (4th Cir. 1996).
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4, Excusing Default
The requirement of exhaustion is not jurisdictional, and this court ma
consider claims which have not been preskembethe South Carolina Supreme Court in limited

circumstancesGranberry v. Greed81 U.S. 129, 131 (1989). Firatpetitioner may obtain review

of a procedurally barred claim by establishing cdos¢he default and actual prejudice from the

failure to review the claim._Coleman v. Thompsb6l U.S. at 750 and Gary v. Netherlas#i8

U.S. 152, 162 (1996). Second, a petitioner may rely on the doctrine of actual innocense.
A petitioner must show both cause and actuajyglice to obtain relief from a defaulted

claim. In this context, “cause” is defined asif®e objective factor exteahto the defense [that]

impeded counsel’s efforts to comply with Bte’s procedural rule,” Strickler v. Greeb27 U.S.

263, 283 n. 24 (1999) (quoting Murray v. Carriév7 U.S. 478, 488 (1986). A petitioner may

establish cause if he can demonstrate ineffeegestance of counsel relating to the default, shov
an external factor which hindered compliance whihstate procedural rule, demonstrate the novelt

of his claim, or show interferenty state officials._Murray v. Carrie€lozza v. Murray913 F.3d

1092 (4" Cir. 1990), certdenied 499 U.S. 913 (1991); and Clanton v. Mun845 F.2d 1238 {4

Cir.), cert denied 485 U.S. 1000 (1988). A petitioner must show reasonable diligence in pursu

his claim to establish cause. Hoke v. Nether|&2dF.3d 1350, 1354 n. 1%(€ir. 1996). Further,

the claim of cause must itself be exhausted. Edwards v. Card&2fdd.S. 446 (2000) (failure of

counsel to present issue on direct appeal muskbausted in collateral proceeding as ineffectivg
assistance to establish cause for default).

Generally, a petitioner must show some etooestablish prejudice. Tucker v. Cagt@él

F.3d 600, 615 (4Cir.), cert denied 531 U.S. 1054 (2000). Additiolyg a petitioner must show an
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actual and substantial disadvantage as a resuk @irthr, not merely a possibility of harm to show

prejudice. _Satcher v. Prugt?6 F.3d 561, 572 {4Cir. 1997).

“Actual innocense” is not an independent claim, but only a method of excusing defapult.

O’Dell v. Netherlangd 95 F.3d 1214, 1246 (4Cir. 1996),aff'd, 521 U.S. 151 (1997). To prevail
under this theory, a petitioner must produce new evidaoic@vailable at trial to establish his factual

innocense. _Royal v. Taylod88 F.3d 239 (&4 Cir. 1999). A petitioner may establish actual

innocense as to his guilt,.|er his sentence. Matthews v. Eyafd5 F.3d 907, 916 {4Cir. 1997).
5. Procedure
Procedural default is an affirmativefdese which is waived if not raised by

respondents. _Gray v. Netherlamd 8 U.S. at 165-66. It is petitioner’s burden to raise cause a

prejudice or actual innocense. If not raised by eidr, the court need not consider the defaulte

claim. Kornahrens v. Evat$6 F.3d 1350 (2Cir. 1995), certdenieqd 517 U.S. 1171 (1996).

The record shows that Mason did not file a direct appeal and never filed a petition for
of certiorari following denial of his PCRs. Thewed, his present claims are procedurally barred.
Conclusion
Based on a review of the record, itéeommended that Respondents’ motion for summar|

judgment begranted and the petitionlismissedwithout an evidentiary hearing.

ol

Joseph R. McCrorey
United States Magistrate Judge

March 10, 2009
Columbia, South Carolina

The parties are referred to the Notice Page attached hereto.
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Notice of Right to File Objections to Report and Recommendation

182

The parties are advised that they may file specific written objections to this Regort
Recommendation with the District Court Judge.jegdtions must specifically identify the portions
of the Report and Recommendation to which objectamasnade and the basis for such objectiong.
In the absence of a timely filed objection, a district court need not conduct a de novo review| but
instead must “only satisfy itself that there is no ckxaor on the face of thegerd in order to accept
the recommendation.Diamond v. Colonial Life & Acc. Ins. Gat16 F.3d 310 (&Cir. 2005).

Specific written objections nst be filed within ten (10) daysf the date of service of this
Report and Recommendation. 28 U.S.C. 8 636(b)(1); Fed. R. Civ. P. 72(b). The time calculation
of this ten-day period excludes weekends and agdicind provides for an additional three (3) day$
for filing by mail. Fed. R. Civ. P. 6(a) & (e)iling by mail pursuant to Fed. R. Civ. P. 5 may be
accomplished by mailing objections to:

Larry W. Propes, Clerk
United States District Court
901 Richland Street
Columbia, South Carolina 29201

Failure to timely file specific written objections to this Report and Recommendation will
result in waiver of the right to appeal from ajudgment of the District Court based upon such
Recommendation. 28 U.S.C. § 636(b)(1)fhomas v. Arnd74 U.S. 140 (1985))nited States v.
Schronce727 F.2d 91 (4th Cir. 1984)right v. Colling 766 F.2d 841 (4th Cir. 1985).
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