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IN THE DISTRICT COURT OF THE UNITED STATES

FOR THE DISTRICT OF SOUTH CAROLINA

MAURICE E. MEYER, I, ) Civil Action No. 3:08-3828-JFA-JRM
)
Plaintiff, )
)
V. ) REPORT AND RECOMMENDATION
)
MICHAEL J. ASTRUE, )
COMMISSIONER OF SOCIAL SECURITY )
ADMINISTRATION, )
)
Defendant. )

)

This case is before the Coprrsuant to Local Rule 83.VI1.02, g¢q, D.S.C., concerning
the disposition of Social Securitases in this District. Plaifitibrought this action pursuant to 42
U.S.C. § 405(g) to obtain judicial review of adi decision of the Commissioner of Social Security
(the “Commissioner”) denying his claim for Disability Insurance Benefits (“DIB”).

ADMINISTRATIVE PROCEEDINGS

Plaintiff protectively filed an application fd@IB on July 13, 2005, with an alleged onset of
disability of December 11, 2004. Plaintiff's apptica was denied initially and on reconsideration,
and he requested a hearing before an adminisriativ judge (the “ALJ").Plaintiff appeared and
testified at a hearing held on April 10, 2008. On June 5, 2008, the ALJ issued a decision finding
Plaintiff was not disabled because, with hisdaal functional capacity to perform light work and

under the guidelines promulgated by the Commissioner, there are jobs that exist in significant
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numbers in the national economy that Plaintiff can perform. See gen2®allyF.R. Part 404,
Subpt. P, App. 2.

Plaintiff was fifty-four years @ at the time of the ALJ's dec@i. He has an eleventh grade
education with past relevant work as a mariraeinnist and as the owneranager of a feed store.
(Tr. 55, 98, 130). Plaintiff allegedshbility due to back and upper extremity injuries. (Tr. 55, 91).

The ALJ found (Tr. 13-18):

1. The claimant meets the insured stagaglirements of the Social Security Act
through December 31, 2009.

2. The claimant has not engaged in substantial gainful activity since
December 11, 2004, the alleged onset date (20 CFR 404.1520(b) and
404.157 let seq).

3. The claimant has the following severgairments: degenative disc disease
and a history of left wrist injury (20 CFR 404.1520(c)).

4, The claimant does not have an impambae combination of impairments that
meets or medically equals one of the listed impairments in 20 CFR Part 404,
Subpart P, Appendix 1 (20 CFR 404.1520(d), 404.1525 and 404.1526).

5. After careful consideration of the entiezord, | find that the claimant has the
residual functional capacity to perfornetfull range of light work as defined
in 20 CFR 404.1567(b).

6. The claimant is unable to perfoemy past relevant work (20 CFR 404.1565).

7. The claimant was born on Septemp2, 1953 and was 51 years old, which
is defined as an individual closelg@oaching advanced age, on the alleged
disability onset date (20 CFR 404.1563).

8. The claimant has a limited education and is able to communicate in English
(20 CFR 404.1564).

0. Transferability of job skills is not material to the determination of disability
because applying the Medical-VocatibRales directly supports a finding of
“not disabled,” whether or not theatinant has transferable job skills (See
SSR 82-41 and 20 CFR Part 404, Subpart P, Appendix 2).




10. Considering the claimant’'s age, education, work experience, and residual
functional capacity, there are jobs tlist in significant numbers in the
national economy that the claimant can perform (20 CFR 404.1560(c) and
404.1566).

11. The claimant has not been under a disability, as defined in the Social Security
Act, from December 11, 2004 through the date of this decision (20 CFR
404.1520(9)).
On October 24, 2008, the Appeals Council deniedBtEs request for review, thereby making the
determination of the ALJ the final decision of then@oissioner. (Tr. 3). Plaintiff then filed this

action on November 20, 2008.

SCOPE OF REVIEW

The Social Security Act (the “Act”) provides that, for “eligibléridividuals, benefits shall
be available to those who are “under a disability,” defined in the Act as the inability:
to engage in any substantial gainful aityity reason of any medically determinable
physical or mental impairment which canebgpected to result in death or which has
lasted or can be expected to last fooatinuous period of not less than 12 months].]
42 U.S.C. § 423(d)(1)(A).

In evaluating whether a claimant is entitledlisability benefits, the ALJ must follow the

five-step sequential evaluation set fortkhia Social Security regulations. $8C.F.R. § 404.1520.

The ALJ must consider whether a claimant (1) is working, (2) has a severe impairment, (3) has ar

impairment that meets or equals the requirements of a listed impairment, (4) can return to he
work, and (5) if not, whether theatinant retains the capacity to perform specific jobs that exist i

significant numbers in the national economy. Id.

'Eligibility requirements for DIB are found at 42 U.S.C. § 423(a)(1).
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The scope of judicial review by the federal courts in disability cases is narrowly tailorg
Thus, the only issues before this Court are whetheect legal principles were applied and whethe

the Commissioner's findings of fact are supported by substantial evidence. Richardsony. P€

402 U.S. 389 (1971); Johnson v. Barnh4B4 F.3d 650, 653 (4th Cir. 2008yonsequently, the Act

precludes a de novo review of the evideneé gequires the court to uphold the Commissioner

decision as long as it is supported by substantial evidenceM&e v. Apfe] 270 F.3d 171, 176

(4th Cir. 2001) (citing Craig v. Chatef6 F.3d 585, 589 (4th Cir. 1996)). Substantial evidence is

“evidence which a reasoning mind would accept as sufficient to support a particular
conclusion. It consists of more thanmere scintilla of evidence but may be
somewhat less than a preponderance. I&tlsagvidence to justifa refusal to direct

a verdict were the case before a jury, then there is ‘substantial evidence.”

Shively v. Heckler739 F.2d 987, 989 (4th Cir. 1984) (quoting Laws v. Celebr&b6&F.2d 640,

642 (4th Cir. 1966)). It must do more, howeveantimerely create a suspicion that the factto b

established exists. Cornett v. CalifaB®0 F.2d 91, 93 (4th Cir. 1978).

Thus, it is the duty of this court to give carescrutiny to the whole record to assure that
there is a sound foundation for the Commissioner's findings, and that this conclusion is ratig

Thomas v. Celebrezz831 F.2d 541, 543 (4th Cir. 1964). If taés substantial evidence to support

the decision of the Commissioner, that derisnust be affirmed. Blalock v. Richardsd83 F.2d

773, 775 (4th Cir. 1972).

DISCUSSION

In his brief before the court, Plaintiff firalleges that the Appeals Council erred in its
treatment of "new" evidence. Plaintiff further complains that the ALJ erred in failing to: (1) gi
controlling weight to his "treating" physician's pjmin; (2) properly weigh his consultant's opinion;

(3) find that he was unable to engage in substantial gainful activity ("SGA"); (4) find that
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depression was "severe"; and (5) obtain vocatiexpértise. The Commissioner contends that th
ALJ's decision is supported by substantial evidence and free of legal error.

A. "New" Evidence

Plaintiff complains that the Appeals Council failed to make specific findings as to t

medical source opinion provided by his surgeon,Byron Bailey. Dr. Bailey's letter (Tr. 559),
expressing his opinion as to Plif's residual functional capacity ("RFC"), was not before the ALJ
but, rather, was submitted to the Appeals Council after the ALJ's decision.Tr(S&6). The
Appeals Council incorporated Dr. Bailey's letter into the record se@), but in deciding not to
review the ALJ's decision, found only that "the idddal evidence'failed to "provide a basis for
changing the [ALJ]'s decision” (Tr. 3).

In unpublished cases, the Fourth Circuit CofiAppeals has found&hthe Appeals Council
need not give detailed reasons for finding thew evidence does not pradei a basis for changing

the ALJ's decision. Sd&reeman v. Halted 5 Fed. Appx. 87, 2001 WL 847978 at *2 (4th Cir. July

27, 2001); Hollar v. Comm'r of the Soc. Sec. Admir@4 F.3d 1304, 1999 WL 753999 at *1 (4th

Cir. Sept. 23, 1999); see aldackson v. BarnharB68 F. Supp. 2d@®t!, 508, n.2 (D.S.C. 2000)

(“[T]here is no requirement that the Appeals Calfacticulate its own assessment of the additional
evidence’ in its decision to deny review.”). But there is a split among South Carolina district co
as to whether the Appeals Council must make an assessment of additional evidence in its de

to deny review. Compadacksonsuprawith Harmon v. Apfel 103 F. Supp. 2d 869, 873 (D.S.C.

2000) ("[T]he Appeals Council must articulate #ason for rejecting new, additional evidence, s¢

that a reviewing court may understand the gheithe Commissioner attributed to the new
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evidence.")._See alfuber v. Commissioner of Soc. Sec. Adnd0 F. Supp. 2d 684, 688 (D.S.C.

2009) (agreeing with Harmysh

Such controversy is of no moment here. If a party objects to the ALJ’'s decision, he fnay

request review by th&ppeals Council._Se20 C.F.R. § 404.967. The Appeals Council’s review
is limited to evidence already in the record unteexlaimant submits “new and material evidence’
which “relates to the period on or before the date of the [ALJ's] decision§'4@4.970(b). In the
Fourth Circuit, evidence is only "new" for thgsarposes "if it is not duplicative or cumulative."

Wilkins v. Secretary Deptif Health & Human Servs953 F.2d 93, 96 (4th Cir. 1991) (en banc).

And it is "material” only "if there is a reasonable possibility that the new evidence would have

changed the outcome." _Id.

Dr. Bailey's letter appears to fail on both counaintiff even cites to Dr. Bailey's statement
that he is "in agreement with the majority"tbé findings of Dr. Barry Weissglass, who conducted
an independent evaluation of Plaintiff, at Pldfistrequest. Dr. Weissgla's report was before the
ALJ, who discussed it extensively. (Tr. 16). Thus, Dr. Bailey's letter was both dupliaative
cumulative.

Further, there is no showing that Dr. Baigelgtter would have changed the ALJ's decision
The ALJ accorded Dr. Weissglass's opinion — with which Dr. Bailey essentially agreed — "d

minimal evidentiary weight" because it was "incotesis with the other evehce of record.” _(19l.

Z\Whether the evidence is new, material and related to the relevant period is a questio
law reviewed de novo.”_Box v. ShalaB? F.3d 168, 171-72 (8th Cir. 1995). See dlsreet v.
Barnhart 353 F.3d 1185, 1191 (10th Cir. 2003) (same). Rafris v. Heckler733 F.2d 324, 325
(4th Cir. 1984) (finding that, if the Appealsoncil "applied an improper standard of review in
reversing the ALJ's decision...it would be an error of law").
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Accordingly, there is no reason for any subsequeviewer to believe that the ALJ would have
accorded a similar opinion additional, much less great, weight.
Plaintiff argues that the ALJ's decision "wa®sgly influenced by the fact that none of the

treating physician®ad expressed the opinion that [Plaintifflsaisabled.” Pl.'s Br. at 9. Yet this

argument does not aid Plaintiff because the record fails to establish Dr. Bailey as a "treating

physician." Great weight is attributed to thy@nion of a treating physician because “it reflects an
expertjudgment based on a continuing observafitre patient’s condition over a prolonged period

of time.” Mitchell v. Schweiker699 F.2d 185, 187 (4th Cir. 1983). Although Plaintiff's relationshiy

with Dr. Bailey dates back tais December 2004 back surgery (3e€e371), the record shows that
Plaintiff saw Dr. Bailey only once more, two months thereafter {$e879). In fact, Plaintiff's
neurosurgery records indicate that a nurse pracét, Maggie Kelley, was his primary caregiver for
post-operative care. (Sée. 221, 274, 376-77, 379, 383).

Moreover, Plaintiff's last medical recordoin the Neurosurgery Spine Clinic is dated
April 24, 2006 (sedr. 274), well over two years before.[Railey's September 19, 2008 letter. The
ALJ may discount a physician's opinion when made well after the physician's last treatment.

Mastro v. Apfe] 270 F.3d at 178 (one yedelay); Eggleston v. Bowe851 F.2d 1244, 1247 (10th

Cir. 1988) (ALJ not required to give substanti@ight to treating physician's report when prepare
three years after last visit); 20 C.F.R. 8§ 404.1527(d)(2)(i) (listing "frequency of examination" g

factor to be considered in weighing a medicahapi). There is not even any evidence that Dr

Bailey reviewedPlaintiff's neurosurgical records fromshpost-operative care, much less records

dating from April 2006 through the ALJ's decision. Hence, the undersigned finds no reversible ¢

in the Appeals Council's failure to explaintitsatment of Dr. Bailey's letter. See, eMickles v.
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Shalala 29 F.3d 918, 921 (4th Cir.1994)(affirming denddl benefits where the ALJ erred in
evaluating claimant's pain because "he would heaehed the same conclusion notwithstanding hi

initial error"); Senne v. Apfell98 F.3d 1065, 1067 (8th Cir. 1999)€tcourt will not set aside an

administrative finding based on an “arguable deficy in opinion-writing technique” when it is
unlikely to have affected the outcome).
B. Treating Physician’'s Opinion

Although it is not binding on the Commissioner, a treating physician's opinion

entitled to great weight but may be disregardgersuasive contradictory evidence exists to rebut

it. Hines v. Barnhar453 F.3d 559, 563 (4th CR006); Craig v. Chatei6 F.3d 585, 589 (4th Cir.

1996); see als@0 C.F.R. § 404.1527(d)(2). "Courts ofemtord 'greater weight to the testimony
of a treating physician' because the treating physitaa necessarily examined the applicant and ha

a treatment relationship with the applicant." Johnson v. Baratgtt=.3d 650, 654 (4th Cir. 2005)

(quoting Mastro v. Apfel270 F.3d 171, 178 (4th Cir. 2001) (foomomitted)). An ALJ, therefore,

must explain his reasons for disregarding the opinion of a treating physician.DE&jgeau v.

Massanari 255 F.3d 1211, 1213 (10th CR001) (noting the ALJ must provide specific and

legitimate reasons for disregarding tregfphysician’s opinion); Holmstrom v. MassanaiiO F.3d

715, 720 (8th Cir. 2001) (“Whether the weight adeal the treating physician's opinion by the ALJ

is great or small, the ALJ must give goeadsons for that weighting.”); Plummer v. Apfé86 F.3d

422, 429 (3d Cir. 1999) (The ALJ “may affordraating physician's opinion more or less weight

depending upon the extent to which supporérglanations are provided.”); see aldelLoatche v.

Heckler,715 F.2d 148, 150-51 (4th Cir. 1983) (discussimgALJ’s general duty of explanation).
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The Commissioner is authorized to give controlling weight to the treating source's opirfion
if it is not inconsistent with substantial evidemtéhe case record and it is well supported by clinica

and laboratory diagnostic techniques. 2B.R. 8§ 404.1527(d)(2). The Court_in Crdoynd by

negative implication that, if the physician's opinion “is not supported by clinical evidence or if if is
inconsistent with other substantial evidencehaigd be accorded significyless weight.”_Craig
76 F.3d at 589.

Plaintiff contends that, in accordance with these principles, Dr. Bailey's opinion should be
accorded controlling weight. However, even if it were proper to consider Dr. Bailey's letter| as
discussed hereinabove, he should not be considebedadtreating” physician. Further, even if he
is a treating physician, the giving of such @pinion almost two and one-half years after the
last-documented date of neurosurgical treatmeuld certainly diminish its value.

In addition, Dr. Bailey's opinion is inconsistavith the records from his own department as|
of the date Plaintiff last sought neurosurgical follow-up. Se®g 76 F.3d at 589. On April 24,
20062 Plaintiff complained of right low back paibut it had been present for only the "past few
weeks." (Tr. 274). He ambulated without weaaand got onto and off of the examination tablg
without assistance. Plaintiff exhibited full stremgt all extremities, his deep tendon reflexes were
symmetric, and his sensory exam was intact to light touch. About a month later, Plaintiff went on
an all-weekend camping trip, during which he toaky one Lortab (containg an opioid analgesic,

is indicated for the relief of moderate to moddgasevere pain). (Tr. 230). The next weekend,

Plaintiff "fished in [a tournament].” (Tr. 229).

3Plaintiff's most recent back-related caregivsitiefore this date was a scheduled follow-
up some five months earlier, with the nurse practitioner. T8e221).
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Soon thereafter, it was noted that Plaintiffiprovement with physical therapy had plateaueq
(seeTr. 225), and he began treatmena g@iain management clinic (s€e 160). Plaintiff admitted
that he had "been doing very well with physica&rdpy" until just three months previous, but had
started having low back pain whiclduring physical therapy sessiong/as most severe, ranging
from a two to a ten onten-point scale. _(Idemphasis added)). The pain, however, was "almos
relieved by rest.”_(Id. After receiving injections, Plaifitexperienced "immediate relief of all pain
symptoms" which lasted about two months. @mr8). Plaintiff reported that his pain limited him
only "a little bit with daily activity." (Id). He had no motor or sensory deficits in his lower
extremities and had a non-antalgic gait. Additionalations reduced his pain to only a two-to-three,
"where it had been significantly wa$ (Tr. 216). Overall, Plairffihas failed to establish that Dr.
Bailey's opinion is worthy of any more weight tiia¢ ALJ afforded to that of Dr. Weissglass.

C. Non-Treating Physician's Opinion

Plaintiff next complains about the ALJss&ssment of Dr. Weissglass's report, which
opined that Plaintiff, intealia, would (i) only be able to stand andivalk, or sit, for less than two
hours in an eight-hour day; (ii) "have significantitimion in the ability to concentrate, remain alert,
think clear, or otherwise attend to work tasksdampletion during an 8-howvorkday"; (iii) suffer
significant limitation in concentration and attention to tasks for fifty percent or more of the workg
or workweek; (iv) be absent from work four or ra@ays per month; (v) not be able to lift over ten
pounds; and (vi) haveo "ability to sustain any type of work activity at any exertional level.'
(Tr. 196-200). He concluded that "[n]o readadlraaccommodation would be available to allow

[Plaintiff] to perform a reasonably remunerative job." (Tr. 193).
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As discussed above, the ALJ reviewed Dr. Weissglass's report at length, but the
determined that the doctor's opinion was "inconsistent with the other egidérecord" and, thus,
due only "minimal evidentiary weight." (Tr. 16). The ALJ explained:

Indeed, even [Dr. Weissglass's] own pbgsexamination of the claimant proved to

be unremarkable with the exception of sfigaint decreased left hand grip, decreased

extension of the left wrist and decreasadge of motion of the back. Moreover,

despite his report that the claimant had a significantly antalgic gait and difficulty
getting on and off the exam table, the physician noted no clubbing, cyanosis, or

edema to the claimant's extremities; no spasm to his back; and retained suppleness
and full range of motion of his neck.

(Id. (citing Tr. 187-200)). Plaintiff remarks that the ALJ is "unqualified to assess the medi
significance of these findings and improperly substituted his lay opinion for that of a medical exp

Pl.'s Br. at 15._See, e.gMurphy v. Astrue496 F.3d 630, 634 (7th Cir. 2007) (“[Aln ALJ cannot

play the role of doctor and interpret medical evidence.”).

Plaintiff may indeed be correct as to the ALJ's citation to "medical” findings of clubbing,

ALJ

cyanosis, edema and spasm, which arguably require some measure of medical knowledge t

“interpret.” However, the ALJ is well within hisleoas a factfinder, as outlined in established law

in noting the lack of objective findings support of Dr. Weissglass's opinion. See, 2@ C.F.R.

§ 404.1527(d)(3) ("The more a medical source presefgsant evidencé support an opinion,
particularly medical signs and laboratory findinghie more weight we will give that opinion."
(emphasis added)). Further, as is evident from the above-quoted passage, the ALJ relied on
more than this single observation to support his assessment of the doctor's opinion.

Plaintiff next contends that Dr. Weissglasgsnion was "fully consistent” with the report

of Dr. Daniel Bates, who conducted Plaintiff's agditetive examination. Pl.'s Br. at 15. In assessing
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Plaintiff's RFC, the ALJ relied, ipart, on Dr. Bates' findings. (S€&e 17 (citing Tr. 356-57)). The

fallacy of this argument is demonstrated below:

Dr. Bates Dr. Weissglass
Antalgia of gait mild significant
Straight leg raise negative negative ("No pain")
Right upper 5/5 muscle strength [no findings]

extremity

Left upper extremity | 4/5, no tenderness to | tender to palpation,
palpation, full range of | significantly decreased grip
motion, grip normal

Left lower extremity | 4/5, full range of motion [no findings]

Right lower 5/5, full range of motion [no findings]
extremity
Lumbar spine, restricted markedly decreased

range of motion

Plaintiff is correct, however, that Dr. Bates found that Plaintiff's "[mJovement is severely
restricted,” with minimal range @hotion on flexion. (Tr. 356). Yeshortly after Dr. Bates' exam,
a state medical consultant opined that Plaintdtild be able to perforiight work (Tr. 347), and

the ALJ must consider and evaluate such an opias that of a "highly qualified physician[]" who

is an "expert[] in the evaluation tife medical issues in disability claims under the [Social Security

et

Act.” Social Security Ruling 96-6p, 61 Fed. Reg. 34466-01, 34467.

Plaintiff also makes reference to Dr. Batiagnoses of gait abnormality, closed fracture of
lumbar spine with spinal cord injury, and bag&in (Tr. 357); indeed, these are evident from
Plaintiff's medical records. The ALJ, however,med to records whicidicate Plaintiff's gait was
normal; a March 2006 MRI which showed only mild degenerative disc disease, with some clumping

of nerve roots at two levels; and other recaostiéch establish Plaintiff's improvement from his
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December 2004 injuries and surgeries, arghificantly contradict Dr. Weissglass's opinion.
(Tr.17). Plaintiff takes issue with the ALJ's citation of a "Discharge Summary" completed
his physical therapist, claiming that it is not "saipsial evidence." Pl.'s Br. at 16. Plaintiff is
mistaken; that a medical record was recorbga caregiver who is n@n "acceptable medical
source® does not mean that it cannot provide sulistbevidence to support the factfinder's decision
The regulations provide that only an "acceptahéelical source” can render a "medical opinion” of
be a "treating source.” S@@ C.F.R. 88104.1527(a)(2)404.1502. Additionally, the "medical
report” of an "acceptable medical source” is needed to establish whether a claimant has a "meq
determinable impairment(s).” 20 C.F.R. 8 404.151863), The regulations also provide for the use
of "evidence from other sources to show theesigy of your impairment(s) and how it affects your
ability to work." 1d.8§ 404.1513(d).

Therapists are included in the exaeybf other medical sources. $ee8 404.1513(d)(1).
The Commissioner has recognized that "information from such 'other sources' may be basg
special knowledge of the individuahd may provide insight into the severity of the impairment(s
and how it affects the individual's ability function.” SSR 06-03p, 71 Fed. Reg. 45593-03, 45594
Not only is such evidena®ot "not substantial evidence," but rather, deemegbtrtantandshould
beevaluated on key issues such as impairmentigamd functional effects, along with the other

relevant evidence in the filé."ld. (emphases added). As with his other citations to Plaintiff'

“See20 C.F.R. 404.1513(a).

®Indeed, "depending on the particular factsaicase, and after applying the factors for
weighing opinion evidence, an opinion from a neadlsource who is not an ‘acceptable medical
source’may outweigh the opinion of &acceptable medical source,’ including the medical opinion
of a treating sourcé. SSR 06-03p, 71 Fed. Reg. 45593-03, 45594
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medical records, the ALJ could reasonably rely on the therapist's observations that Plaintiff
independent with respect to his activities of jpeledent living; had no work/recreations limitations;
and could ambulate independently.” (Tr. 16 -citing Tr. 224).

Indeed, at Plaintiff's initial evaluation inrlaary 2005, he was walking with a rolling walker
and wearing a back brace. (Ske514). He could walk only fitfeet, with his walker, and his

lower extremity strength was only three and a batfof five. By February 3, 2005, Plaintiff was

was

not using his walker, had better mobility, and was "excited about his rate of improvement.”

(Tr.512). One month later, Plaintiff progressedde of an elliptical trainer a few days each week

(SeeTr. 489-500). By the ehof March, the elliptical trainer was a part of every session. (S¢e

Tr. 477-488). Plaintiff added treadmill work tashtherapy routine by the end of April 2005. (Se¢
Tr. 473). By May 6, 2005, Plaintiff could toleraterth minutes of aerobic exercise. (Tr. 467).

In the spring of 2005, Plaintiff underwent proceshion both his left shoulder and left wrist,
and for a while, his physical therapy was divertBy August 8, 2005, Plaintiff's orthopedic doctors

had released him from care (Sge551, 552; see alju. 412), and by the erad the month, Plaintiff

was making good progress towards his long-terntsgarad improving his lower back strength and
function. (Tr. 404-405). He even experienced svansecutive days without any low back pain.
(SeeTr. 402).

There appears to be no records of Pldistattending physical therapy in October and
November 2005. After that time, however, the &liigd trainer, then th treadmill, were slowly
worked back into his routine,_(S&e. 321-35). By January 13, 20@8aintiff was exercising for
ten minutes on the treadmill and for fifteen minutes on the elliptical trainer, at each session,

sessions per week, through hisdliarge in mid-June 2006. (See225-56; 293-321). Near the end
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of March, Plaintiff remarked that he "[f]lelt greater the weekend, nice not to hurt" (Tr. 250), and
occasionally thereafter reported pain-free periodsTse242, 244).

Plaintiff argues that the ALJ "put a great defastock” in differenbbservations of his gait.
Pl.'s Br. at 16. Yet the undersigned finds only twatioes of Plaintiff's gait. In discounting Dr.
Weissglass's opinion, the ALJ mentioned, among many other findings, that the doctor fqund
Plaintiff's gait to be significantly antalgic, while August 2006, another doctor found Plaintiff's gait
to be non-antalgic. (Tr. 16 -citing Tr. 218). the second instance, in support of his RFC finding
the ALJ noted the August 2006 observation, togetlirr. Bates' finding tat Plaintiff's gait was
only mildly antalgic. (Tr. 17). Although Plaintiff may explain, after the fact, that his symptoms
varied, the fact remains that only Dr. Weissglass made the "significantly antalgic" observation gnd,
accordingly, his report was inconsistent while others in the record. (See, €lg. 162 (cautious,
but normal); 218 (non-antalgic); 356 (mildly algia); 513 (normal); 521 (normal); 525 (normal)).
Consistency with the record as a whole is orth@factors to be considered in weighing a medical
opinion. See0 C.F.R. § 404.1527(d)(4).

Plaintiff contests the ALJ's observation thatf@ported activities were inconsistent with Dr.
Weissglass's opinion, referring to his testimony Wieixplained away notations on riding horses and
driving a tractor. Of course, Pdiff might easily be able to provide explanations for such activitieg,
and also as to his boating activities (Jee445, 6/05; Tr. 335, 12/05); yardwork (Tr. 299, 3/06;
Tr. 240, 4/06); sanding drywall (Tr. 240, 4/06); camping (Tr. 230, 5/06, "all weekend"); fishipg
(Tr. 229, 6/06, "in tourney”). What remains is Plaintiff's reports that he needed minimal pain
medication (see, e.glr. 212, 214, 222, 230, 300, 575), told the sacialist that his pain limited

him just "a little bit with daily activity” (Tr218), and, after discontinuing physical therapy, was
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helped significantly at the pain management clinic (see,la.q212, 214, 216). “[l]t is the duty of
the [ALJ] reviewing a case, and not the responsibdlitthe courts, to make findings of fact and to

resolve conflicts in the evidence,” Hays v. Sulliv@07 F.2d 1453, 1456 (4th Cir. 1990), and the

record contains substantial evidence to support the ALJ's resdlution.

D. SGA

Plaintiff argues that "the record clearly shows that frequency of medical treatmg

alone would have precluded” Plaintiff's engagin§ ®A for eighteen months after his alleged onset

of disability. Pl.'s Br. at 17.Plaintiff explains that his "numerous medical procedures,” many

doctors' appointments, and "171 different sessadnshysical therapy” would have resulted in a

"degree of absenteeism from work that . . . would not be tolerated by any employer." Id.
Plaintiff, however, has failed to establish htivese instances would have prevented SGA

which isnotdefined in terms of hours worked per wedla the contrary, the regulatory definition

is quite open: "[SGA] means work that 3 (@avolves doing significant and productive physical or

mental duties; and (b) Is dor{er intended) for pay or profit.” 20 C.F.R. § 404.1510. The

regulations even provide that "[yJour work maysustantial even if it is done on a part-time basis

or if you do less, get paid less, or have lespaasibility than when yoworked before.” _ld.

§ 404.1572(a). Accordingly, the undersigned finds Plaintiff's argument to be ill-founded.
E. Severity

Plaintiff objects to the ALJ fiding that his depression was not "severe." It is th

A%

claimant's burden to prove that he or she suffers a medically severe impairment. Bowen v.

®Plaintiff avers that the Discharge Summardg ha explanation of its findings, specifically
that he had no work or recreational restrictiohs.the extent explanation was needed, the notes of
Plaintiff's reported activities in the therapy records provide it.
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Yuckert 482 U.S. 137, 145 n.5 (1987). A severe impaime one that “significantly limits [a
claimant's] physical or mental ability to dosi@work activities.” 20 C.F.R. § 404.1520(c). A
non-severe impairment is defined as one thas dog “significantly limit [a claimant's] physical or
mental ability to do basic work activities.” 18.404.1521(a). Basic work activities include:

(1) Physical functions such as walking, standing, sitting, lifting, pushing, pulling,
reaching, carrying, or handling;

(2) Capacities for seeing, hearing, and speaking;
(3) Understanding, carrying out, and remembering simple instructions;
(4) Use of judgment;

(5) Responding appropriately to supervision, co-workers and usual work situations;
and

(6) Dealing with changes in a routine work setting.
Id. 8 404.1521(b).

A severe impairment “must result from anatomical, physiological, or psychologiq
abnormalities which can be shown by medically acceptable clinical and laboratory diagng
techniques. A physical or mental impairment must be established by medical evidence cons
of signs, symptoms, and laboratory findings, anly by your statement of symptoms[.]”__Id.
§ 404.1508. A claimant's own description of her ptaisor mental impairment is not enough to
establish that there is, in fact, a physical or mental impairmeng 404.1528(a).

In assessing Plaintiff's mental health, the ALJ explained:

Regarding Dr. Weisglass' [sic] report that the claimant had a mental disorder as well

as the claimant's testimony that hdfeted from depression, the record does not

establish that the claimant received amyrfal mental health treatment or required

psychiatric hospitalization at any time relevemthis decision. Also, the record does

not reveal that any of the claimant's treating physicians have treated him
for/diagnosed him with any mental disorder.
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(Tr. 13). Plaintiff argues that his pain managat specialist noted that Plaintiff "report[ed]
significant depression.” (Tr. 162). The Court in Cradggliressed a similar contention:

Craig argues that the fact that Keller obeerCraig (when she complained about the

pain) transforms his observations into “clinieaidence.” If this were true, it would

completely vitiate any notion of objectivienical medical evidence. There is nothing

objec_:tive gbout a doctor saying, without more, “l observed my patient telling me she

was In pain.”
Craig 76 F.3d at 590 n.2. Likewise,dtiff's complaint to his physician provides no support, or]
its own, for his severity argument. None oé thther several records from the pain management
clinic — dating back over thirteen months — caméa mention of depression or any mental sympton.
(SeeTr. 160-62; 212-20).

Plaintiff next attempts to g on Dr. Weissglass's "assessment” that Plaintiff suffered from
mood changes "with dramatic impairment to interpersonal relationships as well as general enjoymen
of life." (Tr. 192). In disounting this portion of the doctor's report, the ALJ explained it§
inconsistency, noting that "the record revealsmemtal health treatment and no complaints voiced
to any treating source as to mental health issud@s."16). Thus, the ALdid not err in his decision
because Dr. Weissglass's opinion was "based primarily on [Plaintiff]'s subjective complaints ang not
the evidence of record.” (MSeeCraig 76 F.3d at 590 ("[I]f a physiais opinion is not supported
by clinical evidence or if it is inconsistent with other substantial evidence, it should be accornded
significantly less weight.").

F. Non-Exertional Impairments

Plaintiff contends that the ALJ erred besaune failed to obtain the testimony of a

vocational expert at Plaintiff's hearing but, instg@lied on the "grids" to determine that he was not

disabled. At step five of the sequential enxdilon, the Commissioner bears the burden of providing
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evidence of a significant number of jobs in tieional economy that a claimant could perform.

Walls v. Barnhart296 F.3d 287, 290 (4th Cir. 2002). To irope both the uniformity and efficiency

of this determination, the Commissioner promulgated the Medical-Vocational Guidelines (the

“grids”),” located at 20 C.F.R. Part 404, Subparppendix 2, Heckler v. Camphetb1 U.S. 458,
461 (1983). Each grid, however,

considers only the strength or exertional component of a claimant's disability in
determining whether jobs exist that the claimant is able to perform in spite of his
disability. Thus, in cases where paocurs only upon exertion and limits one's
strength functioning, the grid tables will apply. But when a claimant suffers from
both exertional and nonexertional limitatiottsg grid tables are not conclusive but
may only serve as guidelines.

Walker v. Bowen889 F.2d 47, 49 (4th Cir. 1989) (citing Wilson v. Heck3 F.2d 218 (4th Cir.

1984));_see als@0 C.F.R. § 404.1569a(d). When the Cossitner is unable to rely on the grids,
he must prove through vocational expertise that jobs exist in the national economy which the
claimant can perform, Walke889 F.2d at 49-50.

Plaintiff asserts that he suffers frongmificant non-exertional impairments, including
postural, manipulative, and mental. To the exteat Plaintiff relies on the opinions of Drs. Bailey

and Weissglass to support his contentions, the undersigned has found substantial support for th

The grids:
consist of a matrix of the four facwidentified by Congress — physical ability, age,
education, and work experience — andfeeth rules that identify whether jobs
requiring specific combinations of thesetors exist in significant numbers in the
national economy. Where a claimant's qualifications correspond to the job
requirements identified by a rule, the guidelines direct a conclusion as to whether
work exists that the claimant could perforthsuch work exists, the claimant is not
considered disabled.

Heckler v. Campbel461 U.S. 458, 461-62 (1983) (footnotes omitted).
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ALJ's discounting of their opinions and, thus, thagnot be relied upon. Accordingly, Plaintiff has
established no significant mental impairment of any kind.

Two state medical consultants reviewed Ritiis records and submitted Physical Residual
Functional Capacity Assessments ("PRFCAs")The first, completed in December 2005,
recommended that Plaintiff "avoid constant overhead reaching” with his left upper extrem
(Tr. 349). The second PRFCA, submitted six months later and finding no upper extrer
limitations, specifically referred to Plaintiff's lastamination in the Neurosurgery Spine Clinic in
April 2006. (See€lr. 175). During that visit, Plairtis upper extremity strength was found to be
five- of-five, he had symmetric deep tendon reflgxand his sensation was intact to light touch
(Tr. 274). Further, when Plaintiff's orthopedsurgeon released him, Plaintiff had "minimal
discomfort.” (Tr. 552). He told his physicaktiapists that the doctor was "satisfied" with his
shoulder progress and he no longer needed their assistance with his rehabilitation. (Tr. 412)

The ALJ, in explaining his RFC finding, accountedtaintiff's "history of left wrist injury"
by limiting him to the performance bfht work, as suggested by the consultants. (Tr. 17). The Al
referred both to the April 2006 findings and alsdto Bates' report that rated Plaintiff's upper
extremity strength at four-of-five on the left, afide-of-five on the right. (Tr. 17). Thus, the
undersigned finds that the ALJ did not errfimding Plaintiff to have no upper extremity non-
exertional impairments.

The ALJ acknowledged that both consultants recommended postural limitations, bu
expressly did not adopt these. (Tr. 16). That #RFCA noted that PHiff could stand and walk
without assistance; used a bdckce; had only mild degenerative joint disease; and complained

only mild discomfort. (Tr. 347). The secondPREA noted that Plaintiff had a good fusion with no
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complications, ambulated without weakness, hathsgtric deep tendon reflexes, and had sensatidn

intact to light touch. (Tr. 175).

The ALJ, however, had the benefit of evater records, including the June 2006 physica

therapy discharge summary and the August 2006 record from the pain management clinic. Althougt

the undersigned might have found otherwise, it is esi&blished that "[t]h&act that the record as

a whole might support an inconsistent conclusion is immaterial, for the language of 8 20
precludes a de novo judicial proceegland requires that the court uphold the Secretary's decisi
even should the court disagree with such decisitongsas it is supported by 'substantial evidence.'

Blalock v. RichardsomM83 F.2d 773, 775 (4th Cir. 1972) (imtal citations, footnotes omitted). As

the ALJ has provided substantial evidence to support his decision, the undersigned recommeng
it be upheld.

CONCLUSION

Despite Plaintiff's claims, he fails to shaat the Commissioner's decision was not base
on substantial evidence. This Court may neerse a decision simply because a plaintiff hag
produced some evidence which might contradict the Commissioner's decision or because,
decision was considered de novo, a different result might be reached.

This Court is charged with reviewing the casdy to determine whether the findings of the

Commissioner were based on substantial evidence. Richardson v. PemtasEven where a

plaintiff can produce conflicting evidence whichghi have resulted in a contrary decision, the
Commissioner's findings must be affirmed if dalbsial evidence supported the decision. BlalocK

v. Richardsonsupra The Commissioner is charged with resadyconflicts in the evidence, and this
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Court cannot reverse that decision merely becthgsevidence would permit a different conclusion.

Shively v. Hecklersupra It is, therefore,

RECOMMENDED that the Commissioner's decisiorafemed.

Joseph R. McCrorey

United States Magistrate Judge

January 28, 2010
Columbia, South Carolina
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