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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

Phyllis Gaither Montague, on behalf ) C/A No.: 3:09-cv-687-JFA
herself and all others similarly situated, )

)
Plaintiffs, )

)
V. ) ORDER

)

Dixie National Life Insurance Company,)
and National Foundation Life Insurance )
Company, )

)

Defendants. )

)

This matter is before the court onethparties’ cross-nimns for summary

judgment with respect to thelaintiffs’ breach of contract, declaratory judgment, and
injunction causes of action, as well as thairRiffs’ motion for an award of damages.
Dixie National Life Insurance Company hasamoved the court for summary judgment,
based on its belief that an implied novatiprecludes it from being liable under the
policies at issue. After considering the pa'tieriefs, and welcomig oral argument, the
court grants in part and desi in part the Plaintiffsinotion for summary judgment, it
denies Dixie National Life Insurance Coamy’s motion for summary judgment, and it
awards Plaintiffs damages in an amount to be determined in a separate order.

BACKGROUND

In 1992, the named pldiff Phyllis Gaither Montaguecontracted with Dixie
National Life Insurance Company (“Dixie Nanal”) to purchase a supplemental cancer

policy, which provided that Dixie National wtdl pay her benefits equal to all of the
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“actual charges” of the coverazhncer treatment she underwémixie National paid
“actual charges” based on the amount a megiaalider billed for itsservices, usually as
reflected in the medical provider’s bill to p&tients. This amount issually greater than
the amount actually received by medical proksdas payment for their services because
medical providers frequently enter intoepmegotiated agreements with insurance
companies that issue prinyainsurance policies in whic they agree to accept a
discounted amount as paymemitull for their services.

Effective December 31, 1993, NationBbundation Life Insurance Company
(“National Foundation”) obtained from Dixie Nanal the supplemental cancer policy it
issued Ms. Montague, along with all othensar supplemental cancer policies issued by
Dixie National, via an “assumption reumrance agreement.National Foundation
continued to pay Ms. Montaguad the other policyholdersétfactual charges” of their
cancer treatment based on the amount a megiioaider billed for his services until late
2001, when it changed its pagnt practice. Instead ofontinuing to base “actual
charges” on the full list pricef healthcare services, it beghasing “actual charges” on
the pre-negotiated, discounted amounts agred®e paid by issusrof primary insurance
policies. This change in payment practicdvgaized policyholdergo file suit against

Dixie National and National Foundation, ane tnited States Court of Appeals for the

! Actually, benefits under Ms. Morgae’s policy vary as to the pratgre performed. The policy contains

a “Schedule of Operations,” which lists the maximum amount of benefits to be paid for some procedures,
and for other covered proceduress thenefits are calculated based on the “actual charge(s)” or “actual
fee(s)” for the procedure. In this order, the courss of the term “actual charges” refers to all of these
terms.



Fourth Circuit ultimately resolved ttsiit in favor of tle policyholders inNard v. Dixie
National Life Insurance Company95 F.3d 164 (2010).

Because this class action suitsas out of the wake of th&ard litigation, it is
helpful to briefly review the history of thdlitigation. As just discussed, certain
policyholders of the fuplemental cancer policy issudry the Defendants filed suit,
claiming that the Defendants breached the $eofitheir supplemental cancer policies by
failing to pay “actual charges” based on theoant a medical provider billed them for its
services. Because the term “actual chargesS not defined in the policies and because
the term, as used in the imaace policies, was patently higuous, the Fourth Circuit
resolved the ambiguity in favoof the policyholders and micted this court to enter
judgment as a matter oflawith respect to their breach of contract clailVard v. Dixie
Nat'l Life Ins. Co, 257 F. App’x 620, 625-27 (4th CR007). In response to this decision
by the Fourth Circuit, and before this coewmuld follow the Fourth Circuit's mandate, the
South Carolina Legislature enacted South @@oCode section 38-7242 on June 4,
2008, which defined “actual charges” inretmanner advocated by the Defendants, but
rejected by the Fourth Circuit. The statutethier stated that after its effective date, “an
insurer . . . shall not pay any claim or benelitsed upon an actuaharge . . . in an
amount in excess of the ‘actual charge’ . . defined in this sémn.” S.C. Code § 38-71-
242(C).

With this law on the boks, the Defendants Wardthen moved for judgment on
the pleadings, arguing that the statute fobéd them from paying “actual charges” as
defined by the Fourth CircuiThis court rejected the Defendants’ argument by finding

3



that the statute did not apply retroactively to Wiard plaintiffs’ claims, and it entered
judgment and an award of damage favor of the plaintiffsWard v. Dixie Nat'l Life Ins.
Co, No. 3:03-3239, 2008 U.Rist. LEXIS 119105 (D.¥. November 12, 2008yvard

v. Dixie Nat'l Life Ins. Cq.No. 3:03-3239, 2008 U.Dist. LEXIS 119107 (D.S.C.
August 12, 2008). The Defendants again amguedhis court’s judgment to the Fourth
Circuit Court of Appeals, anth its secondopinion in theWard litigation, the Fourth
Circuit affirmed this court’s finding that éhnewly enacted statute did not retroactively
apply to theWard case. In doing so, it held thatetlegislature had not overcome the
presumption against statutorgtroactivity and tht applying the statute retroactively
would raise constitutional seqadion of powers concerngVard v. Dixie Nat'l Life Ins.
Co, 595 F.3d 164, 175-79 (4thrCR010). The Fourth Circuit also upheld this court’s
award of damages, ending the cddeat 179-83.

Like the plaintiffs inWard, the Plaintiffs in this suit eim that the Defendants also
breached the terms of their sigypental cancer policies, wihiare identical to those in
Ward by failing to pay them the taual charges” of their caactreatment, as defined by
the Fourth Circuit inWard to be the amount billed a patient by a medical service
provider. What distinguishes the class cetifin this case from the one certifiedWard
is the point in time that the policyholddited a claim under their policies. Although all
of the Plaintiffs in this suientered into their contractsittv the Defendarst prior to the
enactment of section 38-71-242, the claimssatie in this case were not filed by the
Plaintiffs until after the statute’s enactmemt June 4, 2008, unlikde class members in
Ward, who filed their claims with the Defendargsgor to this dateTherefore, while the
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Plaintiffs ask the court to grant their matifor summary judgment based on the Fourth
Circuit’'s holdings inWard, the Defendants assert th&tC. Code section 38-71-242
makes the findings aivardirrelevant and defeats the Plaifgi breach of contract claim.
All of the parties have moved for summary judgment.

LEGAL STANDARD FOR SUMMARY JUDGMENT

Rule 56(a) of the Federal Rules ofviCiProcedure provides that summary
judgment shall be rendered when a movoagty has shown thdthere is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter of law.”
The court must determine whether the evadempresents a sufficient disagreement to
require submission to a jury whether it is so one-sided that one party must prevail as a
matter of law.Anderson v. Liberty Lobby, Inc477 U.S. 242, 25852 (1986). Summary
judgment should be granted in those casesravht is perfectly clear that there remains no
genuine dispute as to material fact and inquitg the facts is unnecessary to clarify the
application of the lawMcKinney v. Bd. of Trustee$ Maryland Community Colleg855
F.2d 924, 928 (4th Cir. 1992n deciding a motion for summajudgment, “the judge’s
function is not himself to welgthe evidence and determine tinuth of the matter but to
determine whether there is a genuine issue for talderson477 U.S. at 249.

ANALYSIS

I. Breach of Contract & Declaratory Judgment

The Plaintiffs move the court for an gnof judgment as anatter of law, which
would find that the Defendants breached thenteof their supplemental cancer policies
by failing to pay the Plaintiffs cash benefegual to the amount bileby the healthcare
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provider for certain treatments, rathdran the pre-negotiated amounts accepted as
payment for these treatmertiy the providers from the Pldifis’ primary insurers or
other third-party payor, such as Medicare.sUpport their motion, the Plaintiffs rely on
both of the Fourth Circuit’'s holdings in thgarditigation, as the Plaintiffs believe those
rulings also control the questiar liability in this case. Thughey ask the court to find
that the presumption againsdtroactivity and the doctren of constitutional avoidance
preclude the application of &@n 38-71-242 to their clais and that the Defendants
were obligated to pay them the “actual chafgd their cancer treatments as determined
by the Fourth Circuit in its firsévard decision. Alternatively, the Plaintiffs ask the court
to declare that section 38-71-242 does notyappltheir policies because it violates the
Contract Clause of the United States aodtB Carolina Constitutns. In response, the
Defendants also move the court for an entrjudgment as a matter of law in their favor,
which would find that S.C. Code section 38-71-242 precludes them from being liable
under the policies. Pertinent tddltase, section 38-71-242 states:

(A)(1) When used in any individual group specified disease insurance

policy in connection withthe benefits payabléor goods or services
provided by any health oa provider or other designated person or entity,

the terms “‘actual charge”, “actual cgas”, “actual fee”, or “actual fees”
shall mean the amount th#te health care prowd or other designated

person or entity:

(a) agreed to accept, pursuant toedwork or other agreement with a
health insurer, third-party administioa, or other third-party payor, as
payment in full for thegoods or services praled to the insured;



(b) agreed or is obligated by optoa of law to accept as payment in

full for the goods or services prald to the insured pursuant to a
provider, participation agreemgenor supplier agreement under

Medicare, Medicaid, or gnother government administered health care
program, where the insured is cow@ reimbursed by such program;

or

(c) if both subitems (a) and (b) ¢iiis subsection apply, the lowest
amount determined under these two subitems;

(B) This section applies to anyndividual or group specified disease
insurance policy issued to any residehthis State that contains the terms

“actual charge”, “actual charges”, “actual fee”, or “actual fees” and does
not contain an express definitidor [those] terms . .. .”

(C) Notwithstanding any other provision lafw, after the effective date of

this section, an insurer or issueranly individual or grap specified disease
insurance policy shall not pay any claon benefits based upon an actual
charge, actual charges, actual fee, or actual fees under the applicable policy

in an amount in excess of the “actudlarge”, “actual charges”, “actual
fee”, or “actual fees” as defined in this section.

S.C. Code Ann. 8§ 31-71-24%0 support their motion, éhDefendants contend that the

court does not have to determine whetlsection 38-71-242 applies retroactively

because, by its terms, the statute appliesp®ctively to claims submitted after the

statute’s effective date of June 4, 2008.tl\s case involves clais submitted after June

4, 2008, the Defendants centl that they complied witthe terms of section 38-71-242

and did not breach thertas of their policies.

a. ThePresumption Against Statutory Retroactivity

The intent of the South Carolina GerleAssembly determines whether a state

statute will have prospective or retrospective applicatioawvah Resort Assocs. v. S.C.

Tax Comm’n318 S.C. 502, 504, 458 E.2d 542, 543 (1995), dms the parties are well
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aware, both the federal and#h Carolina courts utilize agsumption against statutory
retroactivity as a means of givingffect to legislative intentward, 595 F.3d at 172.
“Under this presumption, the courts assuilm&t statutes operate prospectively only, to
govern future conduct and abas, and do not operate retroaely, to reach conduct and
claims arising before #h statute’s enactmentld. When determining whether the
presumption against retroactivity bars thelagpion of a statute in a given case, courts
perform a three-step analysiard v. Dixie Nat'l Life Ins. C0.595 F.3d 164, 12 (4th
Cir. 2010). First, the court nstidetermine whether the legislature expressly prescribed
the statute’s temporal reachd. If so, the presumption against retroactivity does not
apply.Id. If the legislature has not prescribed the statute’s reach, however, a court must
then determine whether the new statute woulteharetroactive effect if applied to the
case at handd. If the statute would not have a redntive effect, the presumption against
retroactivity again does not apply to the cadeBut if the statute does have a retroactive
effect, the presumption against retroactivity triggered, and the court must them
determine whether the legislature has overetine presumption with clear congressional
intent in favor of retroactivityld.

Under the first step in #hanalysis, the court must decide whether the South
Carolina General Assembly exgssly prescribed the temporal reach of the statute, as
opposed to merely its substave reach. This is a “demanding standard,” requiring a
prescription that is “truhyexpress and unequivocalWard, 595 F.3d at 1730f course, if
the General Assembly expressly prescriltled statute’s temporal reach to cover the
matters being litigated, then “there is no nemdesort to judicial default ruleslandgraf
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v. USI Film Products511 U.S. 244, 280 (1994). Becaube court finds that the General
Assembly expressly and unequivocally présed section 38-71-242’s temporal reach,
the presumption against retroactivity and ttoctrine of constitubnal avoidance do not
arise in this case.

As already discussed, the Plaintiffs camd that the court should merely follow
the Fourth Circuit'ssecond decision iward to find that the statute does not apply to
their claims. To support theargument, the Plaintiffs quethe following language from
court of appeals’ opinion:

Neither the statutory language nor thgislative history evinces any intent

to apply the statute’s definition to thesurance contracts in this case, and if

anything, supports thepposite interpretation.

(PIfs.” Mot. for S.J. at 5) (quotingVard 595 F.3d at 174). By the use of the term
“contracts,” rather than the term “claims,’etiPlaintiffs argue that the court of appeals
“chose to exclude all contracts [entered iptmr to the statute’s enactment date] from
the application of Section 38-71-242—naoterely claims previously made.”ld()
Therefore, because the Pldfiis negotiated and enteredtantheir suppleental cancer
policies with the Defendants prior to seatiB8-71-242’s enactment, they contend that
the General Assembly did not express its infenthe legislatively-established definition
of “actual charges” to apply to their polisidbecause “[tjo do swould impermissibly
give the statute retroactive effectld.)

In Ward, the Fourth Circuit did conclude gahthe General Assembly failed to
expressly prescribe the statute’s temporal reacapply to the contracts and claims in

that suit, but in doing so, the court undetydibocused on whether the General Assembly
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had prescribed the statute’s reach to céasuits pending prior to its enactmewtard

595 F.3d at 172 (“Under the first step o thnalysis, we must decide whether the South
Carolina General Assembly expressly prescritied reach of the statute. For example,
the legislature may avoid tggring the presumption agaimstroactivity by including an
explicit provision stating that the statutevgrns lawsuits already initiated prior to its
enactment.”)jd. at 173 (“The South Carolina statute here contains no such express and
unequivocal language specifyimghether it applies to lawsuitded before its enactment,
such as this one.”see also idat 178 (“Here the state legislatudiel notapply the statute

to this case.) (emphasis iniginal). The fact thathe claims in this case were submitted
after the statute’s June 4, 2008 effective date makes the issue of the statute’s retroactivity
different than the issue presentedtiie Fourth Circuit in its second/ard decision. In

fact, the Plaintiffs remved themselves from th&/ard class on November 11, 2008,
because of this concern.

As the Defendants argue, the General Adsg clearly expressed the temporal
reach of the statute by incorporating tbBowing language into the statutgAjfter the
effective date of this statyten insurer shall not pay anyach or benefits based upon an
‘actual charge’ . . . in an amount in excesshaf ‘actual charge’ . . . as defined in this
section.” S.C. Code Ann§ 38-71-242(C) (emphasisd@ed). Because the General
Assembly based the statute’s reach on thettiatelaim for benefitsinder the applicable
policies was made, the Defendants codteghe General Assembly expressly and

unequivocally prescribed the temporal reachhef statute to cover all claims presented
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after June 4, 2008, notwithstanding the faeit tthe Plaintiffs entered into their policies
with the Defendants prior tile statute’s enactment.

Also, at the hearing before the courig thefendants noted that subsection “B” of
the statute indicates that the statue “applieany individual or gyup specified disease
policy issuedto any resident of [Sout@arolina] that contains ¢éhterm([] ‘actual charge’ .
.. and does not contain an express definitasrthe term[] . . . .”"S.C. CodeAnn. § 38-
71-242(B) (emphasis added). Because “issusdhe past-participle form of the word
“issue,” the Defendants assert that the General Assembly also expressly and
unequivocally prescribed thstatute’'s reach with respetd the policies to which it
applies. Therefore, whileeading subsection “B” in conjution with subsection “C”, the
Defendants contend that the General Assemldgnaed the statute epply to claims for
benefits submitted after June2908, pursuant to policies thiaad been entered into prior
to June 4, 2008.

After considering the Defendants’ argurtenthe court agrees that the General
Assembly expressly and uneegocally prescribed the atute’s reach to cover the
Plaintiffs’ claims. InMartin v. Hadix 527 U.S. 343 (1999), ¢hSupreme Court addressed
a similar issue involving thBrison Litigation Reform Act 01995. The case arose out of
a two class action lawsuits challenging the@dibons of confinemenin the Michigan
prison system. By 1987, both classes agmers had won their g8, and the court had
awarded attorneys’ fees for the post-judgmeanitoring of the Micilgan Department of

Corrections’ compliance with the court’s redied orders. Furthermore, the parties had
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established a system for awarding those fae® semiannual basis, and the court had
established specific market ratior the attorneys’ fees te set at $150.00 per hour.

Then, on April 26, 1996, thPrison Litigation and Refm Act became effective,
and § 803(d)(3) of the Act limits the fed¢sat may be awarded to attorneys who
successfully litigate prisoner lawtsi It specifically stated:

(d) Attorney’s fees

(1) In any action brought by a prisongho is confined to any jail, prison,

or other correctional facility, in whichttorney’s fees arauthorized under

[42 U.S.C. § 1988], such fees shafit be awarded, except to the extent
[authorized here].

(3) No award of attorney’s fees in antion described iparagraph (1) shall

be based on an hourly rate greatean 150 percent of the hourly rate

established under [18 8.C. § 3006A (1994 edand Supp. IlI)], for

payment of court-appointed counsel.
Id. at 350 (citing § 803(d), 4).S.C. § 1997e(d) (1994 edSupp. II)). In effect, this
section decreased the attorgefees in the cases froml$0.00 per hour to $112.50 per
hour. When the attorneys wharesented the prisoner clasdged their semiannual fee
request for services performed between dand, 1996 and Jung0, 1996, the issue
arose as to whether or not ttegjuests were subject to 880Bs cap on attorney’s fees.
The Supreme Court ultimatelgoncluded that 88(d) limited attorney’s fees with
respect to post-judgment momitog services performed aftédre Act's effective date, but
it did not limit fees for post-judgment monitog performed before the effective date.

In reaching this conclusion, the Coditst reviewed the explicit language of

8803(d) to determine if Gmress had expressly mandated the temporal reach of the
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statute. The Michigan Department of Cammtions argued that Congress had in fact
expressly mandated that the statute covemslaubmitted after the Act’s effective date,
even for services performediqr to that date. To support its argument, it cited the two
following phrases: (1) “[ljn any action brght by a prisoner who is confined [to a
correctional facility] . . . attorney’s fees . shall not be awarde@xcept [as authorized
by the statute],” and (2) “no award of attornefgss . . . shall be bad on an hourly rate
greater than 150 percent ofetiourly rate established wrd[18 U.S.C. § 3006A], for
payment of court-appointed counseMartin, 527 U.S. at 353. The Corrections
Department believed that “any’ is a broadcompassing wordnd that Congress’s use
of the word ‘brought,” a past-tense verbpamstrates congressional intent to apply the
fees limitations tall fee awards entered after the [stajlbbecame effective, even when
those awards were for services perfedibefore the [statute] was enactdd.”(emphasis
in original). It appears that éhCorrections Department furthergued that the use of the
phrase “no award” in 8803(d)(3) expressed cosgjomal intent to apply the section to all
attorney’s fee awards entered after thé¢ f\effective date. The Court disagreed.

It determined that the pr@ions of the Act cited byhe Corrections Department
failed to expressly prescritg03(d)’'s temporal reackd. at 355. The Court advised:

Had Congress intended 8§ 803(d)(3) tplgpo all fee orders entered after

the effective date, evemhen those awards comsate for work performed

before the effective date, it could veaused language more obviously

targeted to addressing the temporadcte of that seadn. It could have

stated, for example, that ‘No award ertk after the effective date of this
Act shall be based on an hourly rate greater than the ceiling rate.’
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The conclusion that 8 808( does not clearly express congressional intent

that it apply retroactively is strergined by comparing 8 803(d) to the

language that we suggestedLiandgraf might qualify as a clear statement

that a statute was to apply retroactywelThe new provisions shall apply to

all proceedings pending on or commenced after the date of enactiignt.’

at 260 (internal quotation marks dtad). This provision, unlike the

language of the PLRA, unambiguouslgidresses the temporal reach of the

statute. With no such alogous language making explicit reference to the

statute’s temporal reach, it cannot be said that Congress has ‘expressly

prescribed’ 8 803(d)’s temporal readth., at 280.
Id. at 354-55. Here, of course, the Genekabembly did in factincorporate such
language into section 38-71-243ubsection “C” states thaafter the effective date of
this section an insurer or issuaf any . . . specified disease insurance padicgll not
pay any claim or benefitsased upon an actugtarge . . . under thegplicable policy in
an amount in excess of the ‘actual charged@fined in this section,” and subsection “B”
makes clear that the thirective “applies t@any. . . specified disease insurance policy
issuedto any resident of [South Carolina] . . atltontains the termfactual charge’ . . .
and does not contain an express definitiantie term[] . . . .” S.C. Code Ann. 838-71-
242(B) & (C) (emphasis added). The Defendamtthis case issued the Plaintiffs certain
specified disease insurancelipes, which incorporated éhterm “actual charges,” but
which also failed to define &t term. Furthermore, all dhe Plaintiffs presented their
claims and lawsuit after the statute’s eetive date, thereby invoking the statute’s
definition of “actual charges.” Moreover, tle®urt cannot overlook the fact that the
General Assembly pushed this law onto the lsaadk an immediate reaction to the Fourth

Circuit’s first decision iflWard. Therefore, the court finds that the General Assembly did

expressly prescribe the statute’s temporakciheto cover the clais presented by the
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Plaintiffs, as it clearly expressed its intent itassurers of specified disease policies to pay
post-June 4, 2008 benefits based on tlygslatively-established definition of “actual
charges”. This seems to ltiee only plausible interptation of the statute&SeelLindh v.
Murphy, 521 U.S. 320, 329 n.4 927) (noting that the cases where the Supreme Court
has found truly retroactive effect adeqiyatauthorized by a statute have involved
statutory language that was so clear thabuld sustain only one interpretation).

b. TheDoctrine of Constitutional Avoidance

The Plaintiffs also argue that the afiine of constitutional avoidance should
preclude the court from finding that the stataipplies to the claimsf this case. This

doctrine is premised on the “reasonable’tioo that legislatures do not intend an
interpretation which raises rdgus constitutional doubtsWard, 595 F.3d at 164. While
the statute may apply prospectively to claifsd under the applicable supplemental
cancer policies, the statute’s definition of ‘(@atcharges” will retroactively alter a term
used in policies issuggfior to the statute’s enactmentyigig rise to a potential Contract
Clauseviolation. Thus, the Plaintiffs contend that the court shoutdke the doctrine of
constitutional avoidance to construe the statutassoot to apply ttheir policies in order
to avoid this “grave constitutnal concern.” (PIfs.” Reply to Mot. for S.J. at 7-8.) The
court agrees with the Plaintiffs’ asserts generally, but oncthe General Assembly
makes its intention clear, the court is no lengo ascribe to default judicial rules.
Landgraf v. USI Film Product$11 U.S. 244, 280 (1994). ABscussed in the analysis
above, the court has foundaththe statute contains cteatatements of the General

Assembly’s intent for section 38-71-242 apply to the Plaintiffs’ claims; therefore,

15



neither this doctrine nor the presumption agastestutory retroactivityare invoked in this
case.

c. TheContract Clause

Simply because the legislature intendsdatatute to apply retroactively does not
conclude the analysis. For “[iln many cases$;oactive legislation risks violating those
provisions of the Constitution in which thetaetroactivity principle finds expression,”
Ward 595 F.3d at 176, and in this case, theirRiffs believe seton 38-71-242 violates
the Contract Clause of the United States &adth Carolina Constitutions, as it applies to
their policies. The Contract Clause states, ate shall . . . pass any . . . law impairing
the Obligation of Contracts.” 8. Const. art. |, § 10, cl.*1As interpreted, the Clause
does not apply to limit the abilityf state and local governmis to regulate the terms of
future contracts; its scope only coversvgament interferencavith already existing
contracts.Ogden v. Saunder25 U.S. (12 Wheat.) 21295-96 (1827)To analyze
whether or not government interference wathprivate contract violates the Contract
Clause, a court must first determine if theréaisubstantial impairment of a contractual
relationship.”"Energy Reserves Growp Kan. Power & Light459 U.S. 400, 411 (1983);
see also Allied Structurebteel Co. v. Spannau438 U.S. 234, 24 (1978). If so, the
court must then determine tiie state can justify the imipaent by demonstrating that

the impairment serves a “sigr@éint and legitimate” public purposkl. at 412. If the

2 South Carolina’s Constitution also contains a @mitClause, which bars the State from passing laws
that impair the obligations of contracts, S.C. Coast.l, § 4, and the South Carolina Supreme Court has
followed federal precedent construitige federal Contract Clause in interpreting the Contract Clause of
the South Carolina ConstitutioKen Moorhead QOil Co., Inc. v. Federated Mut. Ins.,@&32 S.C. 532,
539, 476 S.E.2d 481, 485 (1996).
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state can make this showing, the courtstmthen assess whether the state law is
reasonably related to achievitige stated public purposkl. at 413;Allied Structural
Steel Cq.438 U.S. at 245. As thignalysis makes clear, “[o]nly if there is a contract,
which has been substantially impaireahd there is no legitimate public purpose
justifying the impairment, is therev@olation of the Contract ClauseCity of Charleston

v. Public Serv. Comm;ri57 F.3d 385, 391 (4th Cir. 1995).

I. Substantial | mpairment of an Existing Contractual Relationship

The first inquiry in the analysis—whether not there is a substantial impairment
of a contractual relationship—typically h#isree components: (Whether there is a
contractual relationship, (2) whether a chaimgeaw impairs that contractual relationship,
(3) and whether the impairment is substan@neral Motors Corp. v. Romeis03 U.S.
181, 186 (1992). There is no rehbpute between the partiestasthe first two factors.
All of the Plaintiffs entered into theiupplemental cancer policies with the Defendants
by the early 1990s, and they had a rightdatimue the policies during their lifetime by
timely payment of the required premiums, whitey have electetb do. Furthermore,
section 38-71-242loes impair this contractual rétanship by defininga critical term
used in the supplemental cangolicies in a way that lessethe amount of benefits the
Plaintiffs shall receive. Therefore, the coorust determine whieér section 38-71-242’s
impairment of the Plaintiffs’ policies is substel. In regard to ts factor, the Fourth
Circuit has explained:

In determining whether an impaient is substantial and so not
‘permitted under the Constitution,” of @atest concern appears to be the

contracting parties’ actual reliancen the abridged contractual term.
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Specifically, the Supreme Court h&amined contracts to determine
whether the abridged right is oneathwas ‘reasonably relied’ on by the
complaining party Spannaus 438 U.S. at 246, oone that ‘substantially
induced’ that party ‘to der into the contractCity of El Paso v. Simmons

379 U.S. 497514 (1965)see also United States Tru481 U.S. at 20 n.17.

See generally Baltimore Teachers UniénF.3d at 10178 and n.7. When

assessing whether there has been mbquisite reliance, the Court has

looked to objective adence of reliance.
City of Charleston v.Public Serv. Comm;n57 F.3d 385, 392 {4 Cir. 1995). In
conducting this analysis, the courts havekkd to (1) the termsf the contract “to
determine whether the contract—either lexy or implicitly—indicated that the
abridged term was subject to impairment by lggislature;” (2) whether the industry has
been regulated in the past; (3) how the @mwithas been changed, as “a reasonable
modification of statutes governing contragmedies is much less likely to upset
expectations than a law adjing the express terms of agreement[;]” and (4) “the
character of the abridgedght—whether it was by its natuthe central undertaking or
primary consideration of the partiedd. at 392-94 (internal citeons and quotations
omitted).

In this case, the Plaintiffs contend thhé statute does substantially impair their
policies because it lessens the benefits thegained for and are entitled to under the
Fourth Circuit’s first decision iWard The Defendants contendaththe statute does not
substantially impair the Plaintiffs’ supplemental insurance policexsause they do not
believe the Plaintiffs had a reasonable expeawiatr vested right to ceive benefits in an

amount equal to what their medical providbilted them for their cancer treatmeBee

Ken Moorhead Oil Co., Inov. Fed. Mut. Ins. Cp.323 S.C. 532, 542, 476 S.E.2d 481,
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486-87 (1996) (“For purposes of Contraca@e analysis, a statute can be said to
substantially impair a contract when itteas the reasonablexgectations of the
contracting parties.”) (citingenergy Reserves Group, Inc.Kansas Power & Light, Cp.
459 U.S. 400, 411 (1983)). Tomort their assertion, the Def@ants raise several points.
First, they contend that the statute doesmgict any of the Plaintiffs’ reasonable
expectations of the benefits payable undergblicies because the term “actual charges”
was ambiguous, as determinbg the Fourth Circuit inWard Because the term was
ambiguous, the Defendants do not believeRlantiffs could have legitimately expected
to receive a certain amount of benefits basedhe presence ofémon-defined term in
the policy. The court finds littlenerit to this argument. Asralady mentioned, all of the
Plaintiffs entered into thepolicies with the Defendants lifie early 1990s, and for the
next decade, until approximately the end2601, the Defendants paid “actual charges”
based on the amount a medical providded for its services. National Foundation’s
unilateral decision to change its payment pcacto base “actual charges” on the lesser,
pre-negotiated amount received by medipabviders from the Plaintiffs’ primary
insurers gave rise to this eight-year litigat because it upset the expectations of the
policyholders. Moreover, the Fourth Circuit’s first opinion in Werd litigation, which
it issued on May 23, 2007, determined that term “actual charges,” as used in the
Plaintiffs’ policies, equaled the amount thaiRtiffs’ medical providers billed them for
cancer treatment. The Plaintiffs thfis case were a part ofathdecision, as they did not
remove themselves from th&ard class until November 12008, after the General
Assembly enacted section 38-242. Therefore, if the Defelants course of conduct did
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not create a reasonable expectation as e¢obiénefits payable under the policies, the
Fourth Circuit’'s May 23, 2007 decisionWiard certainly did. Based on these factors, the
court does not find that ¢h Plaintiffs are precluded from claiming a reasonable
expectation as to the perforntanof the policy merely becautiee term “actual charges”
was not defined in the policies.

To further show that the &ihtiffs could not have haa reasonable expectation in
receiving benefits equal to the amount bildtheir medical providers, the Defendants
argue that the policies in question made it rcteathe Plaintiffs that the policies’ terms
were subject to the laws &outh Carolina. The Defendants support this argument by
citing to the “Conformity WithState Law” provision contaed in the policies, which
states, “This policy is subjet the laws of the state wleethe application was signed. If
any part of the gacy does not comply witlthe law, it will be treated by us as if it did.”
(Id.,, Ex. C. at 9.) This provision, arguethe Defendants, evinces the parties’
understanding that the terragthe policies could change if South Carolina law changed
them. To the extent the Defendants attempt to assert that this provision specifically
memorializes the parties’ acknowledgement thatamount of the Ioefits issued under
the policy could be altered by the South MlaepGeneral Assembly, the court disagrees,
and it does so for several reasons.

First, the provision appeats be a combination of ahoice-of-law provision, as
well as a form of a savings clause in themvthat part of the policies violated South
Carolina law.See Smith v. LinaolBenefit Life Cq.No. 08-1324, 2009.S. Dist. LEXIS
24941, at *17-21 (W.D. Pa. Mzh 23, 2009) (interpreting adentical “conformity with
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state law” provision of an insurance pglito be a narrow choice-of-law provision).
Thus, the court does not construe the piomigo be so precisas to forewarn the
Plaintiffs that the benefits payable undeeir policies could baltered by the General
Assembly. This is especially true in ligbt the “Premium Adjustment” section of the
policy, which states, “Only the premium can dgjusted, we cannot modify the benefits
provided by this policy whilet continues in force.” (Defs.Mot. for S.J., Ex. C. at 9.)
Therefore, with the policies saring the Plaintiffs that #ir benefits would never be
modified, and without a morspecific provision clearlydemonstrating the parties’
understanding that the benefiteuld be modified by stateaw, the court does not find
that the “Conformity With Stte Law” provision of the policies precludes the Plaintiffs
from claiming a reasonable expectation in reicgj benefits equal tthe Fourth Circuit's
definition of the term “actual charges”Ward

To compare, had the policy contained psans similar to those found in the
contracts examined by the ltkd States Supreme Courtlimergy Reserves Group, Inc.
v. Kansas Power & Light, Co459 U.S. 400 (1983), the 2mdants’ argument may carry
more weight. In that case, the contractgjuestion, which were for the sale of natural
gas, contained (1) a governmental priceatsor clause, whictprovided that if a
governmental authority fixed a price for angtural gas that is giner than the price
specified in the contract, the contract pricalsbe increased to that level; (2) a price
redetermination clause, which gave thes gaipply company the option to have the
contract price redetermined not more thamce every two years; as well as (3) the
following provision: “Neither party shall be held in deult for failure to perform
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hereunder if such failure is due to complianegith any relevant present and future state
and federal laws.'Energy Reserves Group, Inet59 U.S. at 403-05. Based on the
presence of these provisions in the contrdet, Court observed, “In drafting each of the
contracts, the parties included a statemenhteint which made clear that the escalator
clause was designed to guarantee price increases consisteahtigipatedincreases in
the value of [the] gasId. at 415 (emphasis in original). The Court further stated:

Moreover, the contracts expresslycagnize the existence of extensive

regulation by providing that any coattual terms are subject to relevant

present and future state and feddeal. This latter provision could be

interpreted to incorporat@l future state price regulation, and thus dispose

of the Contract Clause claim. Reglass of whether this interpretation is

correct, the provision does suggesattiERG knew its contractual rights

were subject to alteration by state priegulation. Price regulation existed

and was foreseeable as the type of that would alter contract obligations

... In short, ERG’s reasonable expectations have not been impaired by the

Kansas Act.
Id. at 416;see alscCity of Charleston v. Palic Serv. Comm’n57 F.3d 385, 392 (4th Cir.
1995) (noting that legislation enacted aftertain bond contracts were formed may not
have impaired, much less substantially impaired, the contracts weexpressly stated
that the city’s enforceent authority is limitedo that authorized bthe laws of the state,
and the rules and regulationstbé& Public Service Commission).

In stark contrast to the caattual provisions present Energy Reserves Group,
Inc., the policies here stated that the benefitaild not be modified by the Defendants,
and no other provision reveals any expectator anticipation by the parties that the

benefits under the policy could béered by the State at a later date. Therefore, the court

does not find that the “Conformity With &e Law Provision” clearly expressed the
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parties’ expectation that state law mightspbly regulate in the future the amount of
benefits to be paid under thelipees, such that the Plaifis could not claim a reasonable
expectation in receiving benefits in confomoa with the Fourth Circuit’'s definition of
“actual charges.” The court finds this espligitue considering the important character
of the term altered in the policies by sBen 38-71-242. The coverage and benefits
payable under any insurance policy, no mattertype, are of primary importance to any
policyholder, as wellas the underwriter. This is espally so for individuals who
purchase supplemental insurampgicies in an effort to prett their income and savings
from expenses that are not covered by tpemary health insurace policies, making
their reliance on the amount of benefitste paid under the fpoies vital to their
financial planning. In this way, the right tocertain amount of befits is the type of
factor that must have substatly induced the Plaintiffs t@nter into the supplemental
insurance policies with the Defendants. $uich, the generalas of a commonplace
provision placed at the end thfe Defendants’ policies canno¢ said to have placed the
Plaintiffs on notice that the benefits payaplesuant to those policies may or may not be
changed by the South Carolina General Assenfdge Allied Structural Steel Co. v.
Spannaus 438 U.S. 234, 248 (19Yg8*“Contracts enable individuals to order their
personal and business affairs according wirtiparticular needs and interests. Once
arranged, those rights and obligations hmeding under the law, and the parties are
entitled to rely on them.”).

Finally, and somewhat in conjunatiowith their argument based on the
“Conformity With State Law Ravision,” the Defendants contend that the Plaintiffs could
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not reasonably expect the benefits under thelicies never to be impacted by state law
because the business of insurance is ansingineavily regulatedhy the State. To be
sure, the insurance businesdeavily regulated by the State of South Carolse, Ken
Moorhead Oil Co., Incv. Fed. Mut. Ins. C0.323 S.C. 532, 54476 S.E.2d 481, 486
(1996) (noting that the insurance field is highdégulated), and one factor to consider in
determining whether an impairment to a contiadubstantial is whether “the parties are
operating in a heavily regulated industrizfiergy Reserves Group, Ind59 U.S. at 413.
But regulation in an industry gerally does not offer a staé impenetrable shield from
claims that it has violated the Contract GauAs the courts have explained, “It is
certainly the case that a party who hagrchased into aanterprise alreadsegulated in
the particularto which he now glects’ cannot clainContract Clauseprotection in that
particular.” Garris v. Hanover Ins. Cp.630 F.2d 1001, 1007 t# Cir. 1980) (quoting
Veix v. Sixth Ward Building & Loan Ass’810 U.S. 32, 38 (1940) (emphasis added)).
This language makes it cleamthonly if the state has regudaltin the particular manner
complained of should the court find thie complaining partyould not have had a
reasonable expectation that his or her @mttral relationship wodl never be modified
by future state regulation. The courtibees the Fourth Circuit’'s decision {Barris v.
Hanover Ins. Cq.630 F.2d 1001 (4th Cir. 89), illuminates this point.

In Garris, an insurance comapy and an insurance agemttered intcan agency
agreement, which permitted either party uoilaterally terminatehe agency for any
reason upon sixty ga written noticeGarris, 630 F.2d at 1003. Afteentering into this
contract, the South Carolina General Assngassed the Sout@arolina Automobile
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Reparation Reform Act of 1974, which, ang other things, preatled insurers of
automobile insuranciom canceling its representation &g agent primarily because of
the volume of automale insurance placed ith it by the agnt on account of the Act’s
mandateld. When the insurance company later soughierminate its contract with the
insurance agent, ¢hagent argued that the tenaion violated the Actld. In response,
the insurance company argued that the aetioe application of the Act violated the
Contract Clause in that it substantially impaiits contractual relationship with the agent
by affecting its right to termate the agency for any reasdd. at 1004. In analyzing
whether the Act substantially impaired thentract by its retroactive application, the
court addressed the agent’s argument thatusecaf the regulated nature of the insurance
industry the insurance compahgd no rightful expectatiothat its private contractual
relationship would not be subjeict legislative alteratiorid. at 1006-07.

The Fourth Circuit recognized that the regedhhature of an industry is a factor to
consider in its analysis, but it also explairikdt the regulation must cover the particular
contractual right impaired. It stated:

But while it is indisputable that irfSouth Carolina, as elsewhere, the

insurance industry has traditionally bemrbjected to state regulation, there

IS no indication that the particulaomtractual relationship here involved

has, as such, ever been caught ughm general scheme of regulation.

Rather, the company-agencgntractual relationship seems itself to have

been outside the range of state reguiainterest. Certainly there was no

regulation of the contractual relatiship in place when [the insurance

company] and [the agent] entdr@to their agency contract.

Id. at 1007. Therefore, the court found thla¢ insurance company could have had a

rightful expectation that its private conttaal relationship wodl not be subject to
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legislative alteration despite the fact thtatvas in the insuramc business. The court
ultimately concluded thahe Act violated the Contract Cleg, as it applied to the agency
agreement in questiold. at 1011.

Energy Reserves Group, Inc. v. Kansas Power & Light €59 U.S. 400 (1983),
iIs another case that focused the regulated nature ofie industry in question to
determine if an impairment to a contract vgabstantial. As discussed above, the parties
in that case had entered into a contracttiier sale of natural gas, which contained a
governmental price escalator clause. The eswatéause provided #t if a governmental
authority fixed a price for any natural gas thats higher than the ipe specified in the
contract, the contract price was to be inceda® that level. After the contracts were
entered into, the Kansas Legislature, purstmafederal legislationgnacted a statute that
forbid the consideration of dimg prices set by federal authioes in the application of
governmental price escalator clauses. Uienstatute being challenged on the basis that
it violated the Contract Clae, the Supreme Court uphele constitutional validity of
the state statute.

In doing so, it found it significant thatealstate’s authority to regulate natural gas
prices was well establishett. at 413. Although Kansas dlinot regulate natural gas
prices specifically at the time the mtoacts in question were executdd,, it had
attempted to regulate the Mm=ad price of natural gas hat time and the federal
government had regulated the pricesnafural gas in the interstate markiet, at 414
n.17. Moreover, by the time ¢hparties entered into thetontractual relationship, the
Supreme Court had long recognized the validitgtate regulation of the production and
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sale of natural gas in furtherance of conservation gtwhlat 414 n.15 (citinghio Oil

Co. v. Indiana 177 U.S. 190 (1900) andenderson Co. v. Thompso800 U.S. 258
(1937), among other cases). The Court proceededteothat the regulation of the sale of
natural gas was so extensive that the goventmh@rice escalatoriscorporated into the
contracts evidenced the partiesiticipation that the naturghs prices would be affected
by governmental regulation, aalready discussed abovéd. at 415. Also already
discussed, the contracts expressly statedthat terms are subject to relevant present
and future state and federal lald. at 416. Thus, the Court found that the statute’s
enactment did not upset any reasonable expectation obtiteacting parties so as to
constitute a substantial impairmeattheir contractual relationshifal.

Here, although the State of South Carolaa given the authority to regulate the
minimum standards for benefits offered pasuto specified disease insurance policies
to the Department of Insurans®eS.C. Code. Ann. 8 38-71-54the court has not been
made aware of any attempt by the Genersdenbly prior to the enactment of section
38-71-242 to regulate the maximum amountbehefits payable under supplemental
insurance policies. Nor is the court awareaaly other statute aegulation whose sole
purpose is to define &®rm of art or to alter the deftion of a termof art employed by
insurance companies their policiesSee Ward v. Dixie Nat'l Life Ins. C&57 F. App’X
620, 625 (4th Cir. 2007) (“Weonclude that a person whodsgnizant of the customs,
practices, usages and terminology as galye understood in the health insurance
industry would regard ‘actual charges’ agseam of art rather #n two words to be
separately defined.”) (ietnal quotation and citation omitted). Nor are the benefits
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provided under the Defendants’ policiesany way associatedith a state-supported
fund or insurance pootee Ken Moorehead QOil Co., Inc.Federated Mutual Insurance
Co, 323 S.C. 532, 542, 476 S2d.481, 487 (1996) (“Feddsl cannot dictate through
its private contracts how a state-administdtew must be disbursed, which, as we view
it, is what Federated attempted to do tlgio its Coordination of Benefits clause.”)
(footnote omitted). Therefore, the court does find that the General Assembly had
regulated the insurance business in thidigdar way to preclude the Plaintiffs from
reasonably expecting that their private caotual agreement to a certain amount of
supplemental benefits would not &bject to legislative alteration.

The court finds the Plaintiffs’ expectatioespecially reasonable in light of the
fact that the legislatively-established defimiti of “actual charges” appears to directly
contradict the industry-wide usage of the teofmart, as it existed at the time of the
parties’ contracting and as it is presentlgderstood. For example, a review of the
glossary of terms made available to users oBilaeCross BlueShield of South Carolina
website reveals the following defirota of the term “actual charge”:

Actual Charge — The amount a doctorotiner health care provider actually

bills a patient. You often see therpke, “The actual charge may be

different from the allowable charge.” iBbmeans your héh plan may only

cover a portion of what your doctoraniges you. For example, your doctor

bills you $35.00 for an office visitThis is the actual charge. But your

health plan may only accept $32.00 &or office visit. This is the allowable

charge.
BlueCross BlueShield of SduCarolina, Understanding Yo@overage, Glossary (June
8, 2011), http://www.southcdinablues.com/members/undé&ndingyourcoverage/glos

sary.aspx;see, e.qg.Delaware Healthcare AssociatioBJossary of Health Care Terms
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and Acronyms, (June 8, 2011), httyww.deha.org/Glossary/GlossaryA.htm#top
(defining “actual charge” tanean “The amount a physiciam other provider actually
bills a patient for a particular medical servipepcedure or supply in a specific instance.
The actual charge may differ from the uswalstomary, prevailing, and/or reasonable
charge.”); Health Insurance OnlineJnsurance Dictionary (June 8, 2011),
http://www.online-health-insance.com/health-insurance-resources/dictionary/actual-
charge.htm (defining “actual charge” to médihe actual amount charged by a physician
for medical services rendered.”). This ismgmared to BlueCross BlueShield of South
Carolina’s definition of the terfAllowable Chage,” which is:

Allowable Charge — Themost your health planvill pay for a covered

service. You may see the phrase, “Hutual charge may be different from

the allowable charge.” This means youwealth plan may only cover a

portion of what your doctor chargesw For example, your doctor bills

you $35.00 for an office visit. This e actual charge. But your health

plan may only accep$32.00 for an office visitThis is the allowable

charge.
Id.; see alsdHealthCare.gov, Glossa@une 8, 2011), http:/imv.healthcare.gov/glossa
ry/a/allowedcharge.html (defining “Allowe€harge” to mean, “Dounted fees that
insurers will recognize and pay for coveredvgms. Insurers negotiate these discounts
with providers in their healtiplan network, and netwongroviders agree to accept the
allowed charge as payment in full. Eagtsurer has its own schedule of allowed
charges.”); Innovative Solution&gency, Inc., Michigan Beefits Navigator, Glossary
(June 8, 2011), http://mmr.innovativesolutionsagency.com/michigan-benefits-
navigator/glossary (defining “Actual Cluyw, as “The dollar amount a health care

provider bills to a patient for a particularedical service or procedure,” and “Approved
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Charge” as “The dollar amouat which a health carrier bases its payments and your co-
payments. This may bede than the actual charge.”). And of coursaMard the Fourth
Circuit recognized several health care dictiries that define “actual charge” as the
amount billed by the medical providaard 257 F. App’x at 625-26 (citinlylosby’s
Medical, Nursing, and Allied Health Dictionai6 (4th ed. 1994) and Lee HydEhe
McGraw-Hill Essential Ditonary of Health Carel33 (1998)).

Based on this industry-widenderstanding of the teriat the time the Plaintiffs
entered into their supplemental cancer pe$icwith the Defendants, which was the
definition of “actual charges” ultimatelgdopted by the Fourth Circuit in th&ard
litigation prior to section 3817242’s enactment, along withe fact that the Defendants
originally paid benefits in compliance withis industry-wide understanding of the term
“actual charges,” and the fact that the Defarid promised not tomodify the benefits
payable pursuant to the policies while theytoared in full force, the court finds that the
Plaintiffs did have a reasonable expectationetteive benefits under their policies equal
to the amount billed by their medical prders during the life of their policies.
Notwithstanding the General sembly’s authority to regulatthe insurancbusiness, the
court is not aware of any statute or riegion enacted prior to section 38-71-242’s
enactment that would have put the Pifiim on notice of the State’s ability and
willingness to alter the terms slipplemental insurance polisias they were agreed to
and understood to exist prior Jone 4, 2008, especially whtre legislative alteration is

not merely a technical alteration, but afee@n important term used in the policies.
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Therefore, the court finds that section BB242 substantially ipairs the Plaintiffs’
contractual right to benefits equalttee amount billed by their medical provider.

ii. Legitimate Public Purpose

Having found that section 38-71-242 dossbstantially impair the Plaintiffs’
contractual rights, the court must next Ipaka this significant impairment against the
state’s interest in exercising its police powlenergy Reserve Group, Inet59 U.S. at
410. As the Supreme Court has noted:

If the state regulation constitutesubstantial impairment, the State,
in justification, must have a sidiwant and legitimate public purpose
behind the regulation, such as themedying of a broad and general
economic problem. Furthermore, sinB&isdell the Court has indicated
that the public purpose need not bedressed to an emergency or
temporary situation. Onéegitimate state interess the elimination of
unforeseen windfall profits. The requirem@f a legitimate public purpose
guarantees that the State is ex@ng its police power, rather than
providing a benefit to special interests.

Once a legitimate public purpose shdeen identified, the next
inquiry is whether the adjustmemtf the rights and responsibilities of
contracting parties is bad upon reasonable conditiarsl is of a character
appropriate to the public purposesiifiying the legislation’s adoption.

Unless the State itself is a contractpayty, as is customary in reviewing
economic and social regulation, cturproperly defer to legislative
judgment as to the necessity and osableness of a particular measure.
Id. at 411-12 (internal citations and quaias omitted). Based on this analysis, the
Supreme Court has listed five factors foourts to review when making these
determinations: (1) Is the st an emergency measure?; (2) Is the statute intended to
protect basic societal interest, rather thaarticular individuals?; (3) Is it tailored

appropriately to its purpose?; (4) Does ippwmse reasonable conditions?; and (5) Is the
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statute limited to the duration of the emergenid/?at 410 n.11 (citindcdome Bldg. &
Loan Assn. v. BlaisdelP90 U.S. 398, 444-47 (1934).

The Defendants contend that sect@8:71-242 has a legitimate public purpose,
and they refer to the Department of Inswels Bulletin number 2008-15 for their stated
reasons. The Bulletin, which was prd&d to the Plaintiffs, states:

Section 38-71-242 is based upore tlsame legal and public policy
considerations upon which the Depaent has continuously relied in
interpreting the term ‘actual charges’supplemental disease policies. The
statute embodies the basic principleim$urance, codified at S.C. Code
Ann. 8§ 38-1-20[25], that surance is a contract of indemnification, and that
an insured must suffer aactual out-of-pocket los® receive payment of
benefits. This construction of the teractual charges’ ensures that a few
insureds and beneficiaries do not reeenindfalls in the form of payments
of benefits greater than sums actuallydp® health cargroviders, either
by insureds or beneficiaries, or bypamary health insurer. Such windfalls
inevitably would cause premiums tocrease exponentig for all and
would restrict the availability andffardability of supplemental disease
policies, to the detrimeraf the citizens of this ate. Finally, the statute
comports with the Department’s castent position that allowing payment
of benefits in excess of amounts adly paid to health care providers
creates opportunities for fraudulent dowt, such as deldrately inflating
medical bills solely for the purpose afowing an insurear beneficiary to
collect greater benefits undesapplemental disease policy.

(Id., Ex. B. at 6.) Based on the reasonke¢ping premiums fosupplemental policies
affordable and protecting amst fraud, the Defendant®rdend there are legitimate
public purposes behind section 38-71-242. @@urse, the Plaintiffs disagree. They
contend that the Department of Insurance’s Bulletin is not a proclamation of public
policy; rather, it is the “deptmental interpretations of SduCarolina insurance laws and
regulations,” and only proves “guidance on the Department’'s enforcement approach.”

(See Id. Ex. B. at 7 n.1.) The Plaintiffs furtheontend that section 38-71-242 is not an
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emergency measure taken to regulate the insarandustry, but is merely an attempt to
alter the terms of a specific group of inswra contracts, as the legislation was guided
through the General Assembly by the Deferidalobbyists specifically to reverse the
Fourth Circuit’s first decision iWard and to help the Defendants avoid their contractual
obligations. (PIfs.” Men. in Opp. at 8.)

After carefully considering the issue, tbeurt finds that there is not a legitimate
public purpose behind secti@8-71-242 to justify the sutantial impairment it imposes
on the Plaintiffs’ rights under their existiragipplemental insuraacpolicies. There has
been no showing that this legislation iseamergency measure or that it serves a broader,
public purpose. Rather, it appears that thgislation merely protects the Defendants’
private interests, as secti@8-71-242 applies only to specified disease policies, like the
Defendants’, that do not expressly define the term “actual charge,” and it does not apply
to other types of supplemental insurance pedicAlso, if an instance company elects to
define the term “actual charge” in its spemifidisease policy, then the statute does not
apply, thereby penitting insureds and insurers to thwart the statute and its purported
public purposes. The court beles this fact reflects the lited focus of the legislation
and contradicts any notion that the statuteesethe broader public policies of making
supplemental insurance policies affable or protecting against frau&ee Allied
Structural Steel Co. v. Spannaut38 U.S. 234, 248 (1978&)inding that a Minnesota
statute benefited a narrow class, as opposeuaiecting a broad satal interest, when
the statute applied only to private emplsygvho had at least 100 employees and who
had established voluntary paite pension plans, and onlshen those employers closed
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their Minnesota offices or terminated th@ension plans). Moreover, as noted above,
certain insurers understand the term “actualgés” to be the amount billed by a medical
provider; therefore, at least to some extehis legislation willin no way regulate the
insurance industry.

There also does not appear to be arergency situation, either permanent or
temporary, arising out of thiacts of this case. For years, the Defendants paid benefits
based on what their specified disease pobtyérs were billed by their medical service
providers; therefore, it is a stretch tontend that the Defendants now need protection
from the terms of the adhesion contracts tissped the Plairfts. Had the insurance
company sought to be contraally obligated to pay benefits equal to the allowed
charges of their policyholders’ primary instgeit could have easilgone so. Instead,
they based their policies’ beite on the actual chargedled by the Plaintiffs’ medical
providers, and when they nionger preferred that contractual arrangement, they
unilaterally altered their payment practice, desfhe fact that theipolicies forbid them
to. And when that attemptifad in the courts, they sunoned the General Assembly to
legislatively contract for themAll the while, the Defendantsave the right to increase
the premium payment for the Plaintiffs’ policieshelp offset any unexpected increase in
benefits payable on the policwhich they have done on kast ten occasions. (Defs.’
Mot. for S.J., Ex. A., Turnefff. 1 5.) Therefore, there hd&®en no showing that section
38-71-242’s alteration of the meaning of “adtaharges” in the Plaintiffs’ policies was
necessary to meet an important societal probielated to the affdability of specified
disease policies going forward.
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In finding that section 3841-242 does not support gitmate public purpose, the
court acknowledges the Defendants and Depanttimielnsurance’s concern that, without
the legislative-definition of “actual charges,” the Plaintiffs receive a windfall in the form
of payments of benefits greater than the am@ctually paid to a health care provider by
another health insurer or third-party admiragir for the covered treatment. The court,
however, finds this concern misplaced in ttomtext of this caselhis is because the
legislation in question involves supplementaurance policies, as opposed to primary
insurance policies. Supplemahtinsurance policies pay cadienefits directly to the
policyholders, as opposed toirpary insurance policies thaiay benefits directly to a
third-party health care provider. The readonthis difference lies in the purpose of the
policies. Through primary insance policies, insurance coepes agree to pay a doctor
for the treatment he or she provided anieduThrough supplemental insurance policies,
the insurance conamies agree to pay @hinsureds cash. Mareer, insureds of
supplemental insurance policiage permitted to use the castnefits in any manner they
desire. For example, the Plaintiffs cdulise the cash received from the Defendants’
supplemental insurance policiespay for deductibles; to pdor normal living expenses,
such as a car payment or a mortgage ot payment; to pay for travel and lodging
expenses accrued when receiving treatragry from their homes; to pay for household
help; to pay for out-of-networkpecialists; etc. Thereforéhe benefits under specified
disease policies have nothingdo with how much a partical cancer treatment may cost
because the benefits issued under thodeig® are not used to pay for the covered
treatment. Because there is no rational relatipnsetween these two, the Department of
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Insurance’s concern about the Plaintiffs reicggva windfall in the fom of a payment of
benefits greater than sums actually gaitiealth care provets is misplaced.

An example of a windfall would be if thelaintiffs received monetary benefits
under aprimary health insurance policlgeyond the true cost dheir cancer treatment,
for primary health insurance policies typigaigree only to pay for the treatment itself.
Stated differently, primary health insurarmaicies do not contain a two-fold promise: a
promise to pay for the medicttkatment and a promise poovide its policyholders with
additional monetary relief talleviate any financial strains arising collaterally from the
medical problem. That is the purpose oé thupplemental insunae policy—to give
individuals the right to receive additional casmnefits to cope witlthe myriad of other
costs and expenses that arise from theitlebatith cancer, but are not covered by their
primary health insurance policies. Undensliag the role of suppmental insurance in
this way, there can never be a windfalr fine Plaintiffs under their supplemental
specified disease policies. The Plaintiffs phgir premiums in an amount agreed to by
the parties, and the Defendants pay thainflffs the amount cash benefits that
corresponds to the covered procedure asedgte by the partiesin this two-party
arrangement, the term “actual charge” wasatpeed upon means by which to determine
the correct amount of cash benefits to bél ga the Plaintiffs for certain covered
procedures on a case-by-case basis, justitigeparties agreed to determine the correct
amount of cash benefits to be paid to tharRiffs for certain dter covered procedures
by using the “Schedule of Opéians” contained in the policylhus, the Fourth Circuit’s
definition of the term “actual charge” Ward does not operate farovide the Plaintiffs
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with an unexpected gginnstead, it constitutes the Plaffs’ expected return on their
premium investment.

Because compliance with éhstatutory provision i®ptional for an insurance
company issuing specified disease policied because there hasdm no showing that
the Plaintiffs’ and Fourth Circuit's definitioof “actual charge” has the effect of making
specified disease policies unaffordable wutB Carolina residents, the court does not
find that section 38-71-242, as retroactiveppleed to the Plaintiffspolicies, serves the
legitimate public purposepresented by the Defendants. Defendants argue that the
General Assembly has the aotity to modify acourt’s interpretation of a term, which
the court certainly agrees. But when it doesrsa manner that retroactively modifies
existing contractual obligationsuch legislation runs the risif violating the Contract
Clause. And the court finds that secti38-71-242 does S this case.

Therefore, the court grants the Ptdfs’ motion for summay judgment with
respect to its declaratory judgment causeaation, as the court finds that section 38-71-
242 does not apply to the Ri&ffs’ insurance policies, wbh were issued before the
statute’s enactment date, because such apiplic violates the Contract Clause of the
United States Constitution. laccordance with this findinghe court also grants the
Plaintiffs’ motion for sunmary judgment with gpect to their breaabf contract cause of
action, as the Defendants breedltihe terms of their insurampolicies with the Plaintiffs
by not paying them benefitgjeal to the amount their medical providers charged them for

cancer treatment servicesancordance with the Fourtircuit’s first decision inWard
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The court denies the Defendants’ cross-orotior summary judgment with respect to
these claims.

[I. Novation Defense

Defendant Dixie National Life Insuran€é@&ompany asserts the additional defense
of novation to the Plaintiffs’ breach of conttacause of action, and it moves the court for
an entry of such a judgmeas a matter of law, based as belief that an implied
novation extinguished its liability under thelipges at issue. “A novation is a mutual
agreement between all parties concernedHerdischarge of a valid existing obligation
by the substitution of a new valid olkdigon on the part of the debto®dams v. B & D,
Inc., 297 S.C. 416, 41877 S.E.2d 315, 31{1989). “The circumstances attending the
transaction alleged to be a novation msbbw the intention to substitute a new
obligation in place of the existing on&)ellman, Inc. vSquare D Cq.366 S.C. 61, 620
S.E.2d 86, 92 (Ct. App. 2005), and “[t]iparty asserting a novation has the burden of
proving it.” Moore v. Weinberg373 S.C. 209, 644 S.E.2d 74Tt. App. 2007). “In order
to effectuate a novation by the substitutioraafiew obligation, bbt contracting parties
must consent that the new agmeent is to replace the old oaad their consent must be
apparent.’ld. Although a novation issue is horma#lyquestion of fact, where the party
seeking to establish novationncent produce evidence of nual assent, no question of
fact exists and the transaction doesawststitute a novation as a matter of |#&nerican
Acceptance Corp. v. StdHousing Systems, In®G30 F. Supp. 70, 7&.D. Pa. 1985);
see also Security Ben. Life Iri30. v. Federal Deposit Ins. CorB04 F. Supp. 217, 228
(D. Kan. 1992) (“[A]fter the close of discomeon a motion for sumnmg judgment, if the
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evidence supporting a novation igplied agreement is insuéfent to create a genuine
issue of material fact for the jury, the mogiparty is entitled tpudgment as a matter of
law.”).

The facts supporting Dixie National’'s mai are undisputed.he named plaintiff
purchased her supplemental cancer policgnfiaixie National in 1992. On December 31,
1993, Dixie National sold thigolicy to National Foundatiohife Insurance Company via
an assumption reinsurance agreement, @md-ebruary 3, 1994, National Foundation
informed Ms. Montague of its assutigm of her policy. The letter stated:

Dear Policyholder,

The enclosed “Assumption Certificate” @r notification to you that we
have assumed your health inswa policy from Dixie National Life
Insurance Company. Thimeans that National Badation Life Insurance
Company is now responsibiier servicing your policy.

National Foundation Life boasts atssén excess oft59 million. Since
1973, it has devoted its energy anesources to providing financial
protection against the catastrophic effect health care costs. Today over
158,000 policyholders aravailing themselves ats protection. National
Foundation Life, with its financiastrength, will make even more
substantial the protection provided you by you Dixie National health
insurance policy.

Over the years, National Foundatiorfd_has built a reputation for prompt
and courteous service. We are loakiforward to providing this timely

service on your behalf. In the pr@seof acquiring your policy, we have
also developed a relationship with Patto Marketing Assoiates, Inc. so

they too can continue teervice your policy. Inthe future, you should

continue to direct your inquiries to:

PALMETTO MARKETING ASSOCIATES, INC.
4921 Broad River Road

Columbia, SC 29210

Telephone (803) 798-0076
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or if you wish you can coatt our offices directly at

NATIONAL FOUNDATION LIFE INSURANCE COMPANY
777 Main Street, suite 900
Fort Worth, Texas 76102

or call us toll free at 1-800-221-9039.

We would like to takethis opportunity to welcome you as a National
Foundation Life policyholder and to asswou that we will strive to meet
your health insurance needow and in the future.

(Def. Mot. for S.J., Ex. C.) National Fouriaen also provided Ms. Montague with an
assumption certificat which stated:

ASSUMPTION CERTIFICATE

This is to certify that as of 12:01 a.m. (standard time at the address
of the owner of the above captioned policy or contract) on December 31,
1993, NATIONAL FOUNDATION LIFE INSURANCE COMPANY, a
Delaware stock insurance comparnereby assumes all liability for
performance of the terms of the polidgntified above and issued by Dixie
National Life Insurance Company, a dissippi stock insurance company,
the same as if it had been originally issued by NATIONAL
FOUNDATION LIFE INSURANCE COMPANY.

The acceptance of this Certificabe the payment of premiums to
NATIONAL FOUNDATION LIFE INSURANCE COMPANY by the

owner of said policy orantract will not serve as a waiver or release of any
rights the owner may have under said policy or contract.

IMPORTANT

This certificate becomes a part obw policy and shdd be attached
thereto. All correspondence andjuiries should be directed to:
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NATIONAL FOUNDATION LIFE INSURANCE COMPANY

777 Main Street, Suite 900

Fort Worth Texas 76102
(Def. Mot. for S.J., Ex. D.) Aér receiving this certificatdMls. Montague did not object
to National Foundation’s assumption of lpadicy, and she began making her premium
payments to National Foundation, rathearthDixie National. Because Ms. Montague
continued making her premium paymentd\tational Foundation for 17 years after her
policy transferred insurers, Dixie National cemtls that this conduanplied her consent
to a novation, thereby relieving Dixie tanal of any obligation it had under Ms.
Montague’s policy. To suppoits motion, Dixie National direstthe court’s attention to a
decision of the Minnesota Supreme Co#pland v. Meade InsAgency Assocs., Inc.
564 N.W.2d 203 (Minn. 1997), as well ase from the Wisconsin Supreme Co&tate
Dept. of Pub. Welfare v. Central Standard Ins.,@@0 N.W.2d 687 (Wis. 1963).

In opposing Dixie National's motion, MdMlontague contends that she never
agreed to form a new contract witlational Foundation lmause the assumption
certificate she received onipformed her that the Nathal Foundation assumed the
responsibility for servicing her existing paficShe further argues that her continued
payment of premiums despite knowledgeNdtional Foundation’s assumption of her
policy did not constitute an ipied novation because the letend assumption certificate
provided to her were merefprm letters rather than th@oduct of negotiations. Lastly,
Ms. Montague directs the court’s attentioritie fact that the assumption certificate does
not purport to create a newragment between her, as tpelicyholder, and National

Foundation; rather, the certificate statedhéTacceptance of this Certificate or the
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payment of premiums to [Nianal Foundation] by the ownef said policy or contract
will not serve as a waiver or release afaights the owner may fi@ under said policy
or contract.” The assumption certificate alsstincted her to attach the certificate to her
policy, as it was now a part of her policiherefore, Ms. Montagueontends that she
never consented to the formation of a newtaxt with National Fondation and that the
facts discussed herein evidence only angassent of rights and obligations and not a
novation. Therefore, she asks the courtémy Defendant Dixie National's motion for
summary judgment.

After considering the parties’ respective positions, the court denies Dixie
National’'s motion for summary judgment. Aadready noted, “[tlhe circumstances
attending the transaction alleged to be a tiomamust show the intention to substitute a
new obligation in place of the existing on&yellman, Inc. v. Square D C&66 S.C. 61,
620 S.E.2d 86, 92 (Ct. App. @D), and the court finds that Dixie National has not met its
burden of establishing thetemtion of Ms. Montague to release Dixie National from
liability under the terms of the policy it issubdr. Neither the lettenor the assumption
certificate informed Ms. Montage that the payment of prasms to National Foundation
would be releasing Dixie National from igbligations under the policy it issued her.
Rather, the language of thesamption certificate suggests the intent of the transaction to
be the opposite: “The accepte of this Certificate othe payment of premiums to
[National Foundation] by the owner séid policy or contract will not senas a waiver
or release of any right the owner may hamder said policy or contract.” (Def. Mot. for
S.J., Ex. D.)see also Superior Auto. Ins. Co. v. Man@&&1 S.C. 257263, 199 S.E.2d
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719, 722 (1973) (“[T]o ascertathe intention of an instrumengsort is first to be had to
its language, and if such is perfectly plaand capable of legal construction, such
language determines the forcalaffect of the instrument.®).

Moreover, neither the lettaror the certificate informedls. Montague that she
could object to the assumption of her pollmy National Foundation. In fact, National
Foundation notified her that isssumption of her policy Haoccurred approximately one
month prior to her receiving its certificatmdicating to Ms. Mntague that it was a
completed transaction for whiahe could not, and certainlyddnot, have a voice in the
matter. This perceived, if not actual, abseoica meaningful opportunity to participate in
the decision regarding the ownershiph&r policy undermines any argument that Ms.
Montague implicitly consented to the release of Dixie National from any liability under
her policy by failing to tender an after-tHact objection to National Foundation’s
assumption of her policy or by making ptiem payments to National Foundation for
approximately 17 years. Therefore, the cdumds that the consent necessary to affect a

novation was not apparent in this cased @&ixie National has failed to establish its

¥ Compare Security Ben. Life InGo. v. Federal Deposit Ins. Cor@B04 F. Supp. 217, 228-29
(D. Kan. 1992) (“The controlling element with respectite existence of a novation is the intention of the
parties, and unless there is a clear and definitetintenn the part of all concerned to extinguish the old
obligation by substituting the new one . . ., a novation is not effected. The mere fact that a creditor, with
knowledge of the assumption by a third party of his debtor's obligation, consents thereto, does not
amount to a novation releasing his original debtor or extinguishing the original delh Epland v.
Meade Ins. Agency Assocs., |64 N.W.2d 203, 205 (Minn. 1997) (finding that the insureds consented
to a release of the original insurer from its obligation under an imsginaolicy when the insureds made
payment of premiums to the new insurer that asduimeir policy and the assumption notice informed the
insureds that sending payments to the new insurerdamiconsenting to a releasf the original insurer
from any liability on the policy).
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defense of novation as a ttea of law. The court dees its motion for summary
judgment.

[11.  Injunctive Relief

Plaintiffs also move the court for junctive relief. To obtain a permanent
injunction, a plaintiff must demonstrate: ¢hat it has suffered amreparable injury; (2)
that remedies available at law, such as ranyedamages, are inaguate to compensate
for that injury; (3) that, condering the balance of hardpk between the plaintiff and
defendant, a remedy in equitywarranted; and (4) that tipeiblic interest would not be
disserved by a permanent injuncti@hristopher Phelps & #socs., LLC v. Galloway
492 F.3d 532, 543 (4tiCir. 2007) (citation omitted). He, the court finds that the
Plaintiffs have an adequate remedy in law endquity through their breach of contract
and declaratory judgment claims; therefatejenies their motion for injunctive relief.
There has been no showing theter this court’s ruling, therwill be any future conflicts
between the Plaintiffs and the Defendants wétbpect to the insuraa@olicies at issue.
Moreover, the Defendants would face the @gsirisk of being liable for a bad faith
refusal to pay claim if it acted contrary t@waurt’s order. Therefore, the court denies the
Plaintiffs’ motion for summaryudgment as to its claim fanjunctive relief and grants

the Defendants’ motiofor summary judgment.
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V. Damages

Lastly, the Plaintiffs movdor an award of damages based on the Defendants’
breach of the terms of their insurance peBc Because the court has found that the
Plaintiffs are entitled to be paid benefitssbd upon the amount billed by their medical
providers, the court further findbat the Plaintiffs are entitled to damages. In an effort to
assist with the calculation of those damagles, Plaintiffs have provided the court with
the spreadsheet of damages exgtl by the fifty-eight members the class. (PIfs.” Mot.
for S.J., Ex. B.) Accaling to the Plaintiffs’ expertthe Plaintiffs have suffered
approximately $3,322,783.99 in damagmcluding prejugment interest.

The Defendants do not offeany expert testimony t@ounter the Plaintiffs’
damages calculation. They dmwever, argue that any award of damages to the Plaintiff
should take into accotthe fact that several of the class members are Medicare patients,
who received benefits in accordance witle Medicare-approved amount, and the fact
that the Plaintiffs’ would havpaid higher premiums than thagtually paidto offset the
“increased” benefit payments. At the hegriheld before the court, the Defendants
acknowledged that they made these identiGrents in th&Vardlitigation and lost on
both points. InWard, the Fourth Circuit detenined that “there i®0 good reason to treat
class members covered by Medicare arffedintly from classmembers covered by
private insurance” when “actual charges”uisderstood to be ¢hamount the medical
provider initially billed the Medicareatient for his or her serviced/ard v. Dixie Nat'l
Life Ins. Co, 595 F.3d 164, 181 (4t@Gir. 2010). The Fourth Citst further rejected the
Defendants’ request to reduce the damageasrchley an amount equal to the higher
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premium the Defendants claim they would hawade the Plaintiffs pay for the same
supplemental coveragkl. at 182—83. The court of appe&sind such an argument to be
speculative and dubious, basedtbe fact that the Defendanbriginally paid benefits
under the policies equal to the amoumtedical providers ibed the insureds.
Accordingly, the court again rejects the Defants’ arguments, and awards the Plaintiffs
damages. The court will refrain from enteritg judgment in this case until June 20,
2011, and the Plaintiffs are ordered to sitbim the court their expert's pre-judgment
interest calculation assuming final judgnt will be entered on that date.

IT IS SO ORDERED.
%«gﬁ&. Q‘éumgn

Junes8, 2011 Joseplir. AndersonJr.
Columbia,SouthCarolina UnitedStatedDistrict Judge
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