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IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

Franklin E. Robson, ) Civil Action No. 3:09-CV-2553-MBS
)
Plaintiff, )
)
VS. )
) ORDER AND OPINION
Michael J. Astrue, )
Commissioner of Social Security )
Administration, )
)

Defendant. )
)

No

On September 30, 2009, Plaintifidklin E. Robson filed the present action pursuant to 4
U.S.C. § 405(g) of the Social Security Act seekudicial review of dinal decision of Defendant
Commissioner of Social Security Administratigne “Commissioner”) denying Plaintiff's request
for waiver of an overpaymeaof disability insurance benefi¢sDIB”) in the amount of $30,782.90.

In accordance with 28 U.S.C. § 636(b) &ndal Civil Rules 73.02(B)(2)(a) and 83.VIl.@2seq.,
D.S.C., this matter was referred to United Ststagistrate Judge Joseph R. McCrorey for pretria
handling.

Plaintiff's substantive brief is only one na@raph long, stating his intent to file a
“Supplemental Plaintiff's Brief” in support of

an Amended Complaint alleging causes of action in that the Administrative Law

Judge abused his discretion, errors infih@ings due to a lack of evidence, errors

of law arising therefrom, #t a procedural issue is involved that may affect the

public interest, and omitted evidence from titenscript of this case that may alter

any findings by this Court arising therefrom.

ECF No. 19. Plaintiff filed no further substave memoranda elaborating upon any of thes¢

allegations, although in his “Motion to Enlarge Bie did refer to his “difficulties in completing

research and drafting pleadings and continuedah#iniess.” ECF No. 22. Plaintiff's complaint
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reveals that he does not contest the Commissiofiedisig that he was overpaid or the calculated

amount of overpaymentSee ECF No. 1 at 4-5. Plaintiff onlghallenges the denial of his request
for waiver of repaymentld. Because Plaintiff is proceeding g aselitigant, the Court is bound
to construe his pleadings liberally. The Magistdatgge construed Plaifits filings as arguing that
“the ALJ’s decision is not supported by substdreiadence,” ECF No. 31 at 4. Plaintiff does not
object to the Magistrate Judge’s characterization.

On June 28, 2011, the Magistrate Judge issued a Report and Recommendation (“R
recommending that the Commissioner's decision to deny Plaintiff's request for waiver
overpayment be reversed and remanded. BE&RB1. On July 14, 2011, the Commissioner filed
a brief objecting to the R&R and requesting thatCourt affirm the Commissioner’s decision. ECHF
No. 35. Plaintiff did not file a reply.

The Magistrate Judge makes only a recommeowl&tithis Court. The recommendation hag
no presumptive weight. The responsibility for making a final determination remains with this Co
Mathews v. Weber, 423 U.S. 261, 270 (1976). The Court naggept, reject, or modify, in whole
or in part, the recommendation made by the MeafistJudge or may recommit the matter to the
Magistrate Judge with instructions. 28 U.§§®36(b)(1). The Court is obligated to condudea
novo review of every portion of the Magistrate Judgeport to which objections have been filed.
Id. For the reasons set forth below, the Coejects the Magistrate Judge’s recommendation an
affirms the decision of the Commissioner.

l. EACTS
A. Background

Plaintiff first filed an appltation for DIB under the Social Security Act in September 1994
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alleging disability since August 31, 1992, due to mdgpression. R. 31. After an initial denial,
Plaintiff was found to be disabled by an ALJaim August 29, 1996 opinion ity an onset date of
August 27,1992. R. 31-36. Plaintiiceived benefits on his own behalf and on behalf of his mind
children. R. 114-16. Plaintiff did not receiveniedits for the period between May 5, 1994, and May
3, 1995, because he was incarcerated for a felony. R. 35.

Plaintiff began working as an instructor Btident Technical College (“Trident”) on an
independent contractor basis in late 1996. R. H8.contracts were for a single semester only
with no guarantee of future work, and were aogéint upon successful completion of his classes fd
the semesterld. On June 15, 1999, Plaintiff was hireg Trident as a permanent employee with
an annual salary of $58,000.00 and a two-year probation period. R. 103-104.

On January 25, 2000, Plaintiff received a leftem the Social Security Administration
(“SSA"), apparently in response to his requestfyirg that he was considered 100% disabled ang
had been receiving DIB continuously since Sep@n993. R. 42. On February 21, 2000, Plaintiff
filed a “Report of New Information” with the SSgtating that he had returned to work on June 15
1999 and had earned more than $700 per month since then. R. 175. On May 1, 2000, thg
informed Plaintiff that a Continuing Disability WloReview was being conducted. R. 43. On May
18, 2000, a Trident Human Resources Specialist vartater to the SSA explaining that Plaintiff
had worked as an independent contractor 1aie1996 until being hired as a permanent employe
and listing Plaintiff's earnings during this paedi R. 103. On May 30, 2000, Plaintiff completed

a “Work Activity Report” describing his work for Trident as an independent contractor betws

October 1996 and June 1999. R. 105. In a lg#Ed December 7, 2000, the SSA advised Plaintifff

to stop cashing DIB checks if he was still working. R. 44.
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In April 2003, the SSA determined that Plaintiff’s trial work petiladted from June 1996
until February 1997. R. 55. Accordingly, Plaintftiisability was found to have ceased in March

1997. Id. The SSA also determined that Plaintiff's extended period of eligfittyDIB began

[®X

March 1997 and ended June 200d.. Because Plaintiff continued to work after his extended perio
of eligibility ended, his entittemento DIB terminated June 2001.See 20 C.F.R. 8§

404.1592a(a)(3)(). The SSA determined that Rifhiwas not entitled to the benefits he had

o8

received from June 1997 to December 1997 aom fflune 1998 to June 1999, during his extende
period of eligibility, because he had worked dutimgse months. R. 58. As aresult, the SSA foungl
that Plaintiff had been overpaid. R. 60-65.

In a form dated February 11, 200#Jaintiff requested a waiver of his overpayment,
checking a box on the form indicadj “[t]he overpayment was not [his] fault and [he] cannot afforg
to pay the money back and/or it is unfair for sather reasons.” R. 66-7®laintiff stated that he
“was never informed as to wages including contimiggarnings” and that he “was told [he] was on

a three-year back to work planR. 67. He noted that when rexeived notice to stop cashing his

! A person receiving DIB may try out his ber ability to workwhile continuing to
receive full benefits. This trial work ped ends after the ninth month (not necessarily
consecutive) within a sixty-month period in isfh the recipient has been working. 42 U.S.C.
8 422(c).

2 The extended period of eligibility, or “reentitlement period,” is a thirty-six-month
period after the trial work period during whitlie DIB recipient’s benefits are not entirely
terminated by work. The recipient is not entitled to benefits for any month in which he or she
worked, but is entitled to receive benefits &y month he or shapes not work. 42 U.S.C.

§ 423(e); 20 C.F.R. § 404.1592a.

3 It is unclear whether, or when, the form was actually subnitt&5A. There is no
record of any action being taken on it until Plaintiff resubmitted it on March 13, Z26®.

128-29. Notes kept by collection agents between 2004 and 2006 suggest that they werg
unaware of Plaintiff's having submitted a completed waiver fosse R. 130-36.
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checks he complied, and stated that previotiSlycial Security District Office personnel Ms.

Soseby and Ms. Owen informed [him] on two occastbias [he] was to & the checks because
[he] could not turn them in at the District Officeld. In response to the question “Did you tell us
about the change or event that made you overp&@®itiff stated that he “discussed it with Mr.

Blum on at least two occasiondd. In an attached “Summary Dates and Events” Plaintiff noted

that on approximately January 15, 1998, he hadwith “SSA Blum and reviewed contingent

contract arrangement with teaching part-time at Trident Technical College.” R. 76.

Some time before April 2006 Plaintiff’'s requést waiver was denied. R. 130 Plaintiff
requested a hearing by an Administrative Llawge (“ALJ”) on March 13, 2006. R. 79. The SSA
scheduled a hearing for November 7, 2006. R. 84.

B. Hearing Testimony

Plaintiff appeared at the hearing fbe the ALJ on November 7, 2006, without
representation. The ALJ explained that aftermieit@ng whether there had been an overpayment
“the next question is . . . [w]ere you at faul] gou fail to disclose your income and things of that
nature?” R.189-90. Plaintiff resporttihat “[he] did disclose [hishcome,” and that he had “acted
in good faith the whole way through this thingx’. 190. The ALJ inquired whether Plaintiff had
“answered every year that [he was] makingome, . . . reported it to the Social Security
Administration?” Id. Plaintiff answered “no,” stating thae “reported to the Internal Revenue
Service.” Id.

Plaintiff noted that he had gone from a togent part-time contract with Trident to
permanent employment in June or July of 1999, and that he had worked under the prior contrg

“two or three years.” R. 191. He stated furttiat prior to entering permanent employment in 1994
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he “met with Social Security personnel” and told them that he was “making some part time paly on

a...contingency basis with Tri[dent] Technical Cgdfebut did “not think thiss what's . . . called
wages by the Social Security Administration” gast “wanted to let [them] know what [he was]
doing.” Id. He stated that he was “particularly cemed at the point where [he was] permanently
hired . . . in July of 1999.'ld.

The ALJ asked Plaintiff whether he had knowattlonce you earn . . . actual wages or paid
for work that there’s a certain amount of money that once you go over that you're considere
longer disabled?” R192. Plaintiff responded that “Mr. Blume informed me of that around Jur
15, 1999,” explaining that “Mr. Blume &Social Security employeeltl. Plaintiff also stated that
“[n]Jobody ever wrote me any letters . . . or gaveamgdocuments that stated . . . the different wag
considerations.” R. 194. He suggested that because he “was earning contingency contracts,” |
“never paid any wagesId. The ALJ explained that “whethils wages they take Social Security
out of, or whether it's a contract it’s still earned incomiel” Plaintiff responded that “[w]hen [he]
took this over to Mr. Blume . . . back in Januafy1998 and again in 1999, . he said don’t worry
aboutit. You have three yearstork under a plan we have and when you become a permanent
employee in July or June of 1999 then I'll prepare a form for you.1d. In response to the ALJ’s
guestion, Plaintiff stated that he was being trefdechental health at the time [1996-1999] and was
still being treated, adding that “[sJome mornings [he] can’t get out of bed.” R. 195.

C. ALJ’s Decision

The ALJ reviewed Plaintiff's testimony and relevant information from the documer

submitted by Plaintiff. The ALJ noted that Plirclaimed in his “Supplemental Submissions” that

“[o]n or about Jan. 15, 1998, he bedartelephone and visit the distriSbcial Security office for
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purposes of informing the Agency about [his] g work conditions.” R. 25. The ALJ further

noted that Plaintiff claimed “thdte was working on a contingent tsas an instructor at Trident

Technical College” and that “Mr. Bloom informed him that he could receive benefits under a th

year provision of a back to work progranmid. The ALJ analyzed as follows:

| find that [Plaintiff] was at fault in causing and accepting the overpayment.
[Plaintiff] is not credible in his representations regarding the circumstances
surrounding the acceptance of the overpayment. When [Plaintiff] applied for and
received benefits, he was informed of ¢higy to report earnings if he ever returned

to work. He knew or should have knowmtlnis work after the trial work period
terminated would affect his social security disability checks. He was aware of the
responsibilities of working and how it affect his benefits. He should have known
that his earnings exceeded the levels for [substantial gainful activity] and should
have returned any payments in questioreréfore, [Plaintiff] was at fault in causing

and accepting the overpayment.

R. 26.

The ALJ made the following findings in his decision denying benefits:

1.

2.

R. 26-27.

The claimant was not entitled to benefits totaling $18,710.90.
The claimant was overpaid benefits.
The claimant was at fault in causing and accepting the overpayment.

Ann R. Robson (C1) and Katherine B. Robson (C2) were not entitled to
benefits totaling $12,072.00.

Ann R. Robson (C1) and Katherine B. Robson (C2) were overpaid
benefits.

As the claimant was the payee for Ann R. Robson (C1) and Katherine B.
Robson (C2), he is at fault in causing and accepting these overpayments.

Recovery of the overpayments cannot be waived.
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II. STANDARD OF REVIEW

This Court’s review of the Commissioner’s fiiecision is limited to determining whether
the correct law was applied and whether thau#dindings are supported by substantial evidence
See Richardson v. Perales, 402 U.S. 389, 390 (1971htays v. Sullivan, 907 F.2d 1453, 1456 (4th

Cir. 1990). “Substantial evidence” has often been defined as “evidence which a reasoning

mind

would accept as sufficient to support a particular conclusion,” or “more than a mere scintilla bug . . .

somewhat less than a preponderan@&nitley v. Heckler, 739 F.2d 987, 989 (4th Cir. 1984). The
role of this Court is natio review the evidenode novo or resolve conflicts in the evidenc¥itek

v. Finch, 438 F.2d 1157, 1157 (4th Cir. 1971). Ratkiee,Commissioner’s factual determinations
“must be upheld if [they are] supported by substh evidence in theacord as a whole.Howard

v. Secretary of Health & Human Services, 741 F.2d 4, 8 (2d Cir. 1984). “However, the courts mug
not abdicate their responsibility to give careful soguto the whole record to assure that there ig
a sound foundation for the [Commissioner’s] findings, and that his conclusion is rativitek,’
438 F.2d at 1157-58.

[ll. THE APPLICABLE LAW AND REGULATIONS

The Social Security Act provides that “[wjnever the Commissioner . . . finds that more of
less than the correct amount of payment has been made to any person under this subchapter
adjustment or recovery shall be made.” 42 U.S.C. § 404(a)(1). A person who is overpa
generally required to repay the excess amount, 823J8 404(a)(1)(A), except that “there shall be
no adjustment to payments to, or recoveryhsy United States from, any person who is withouf
fault if such adjustment or recovery would detbatpurpose of this subchapbr would be against

equity and good conscience.” 42 U.S.C. § 404t even if “the Administration may have been
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at fault in making the overpayment, that fact does not relieve the overpaid individual . . . f
liability for repayment if such individual is not without fault.” 20 C.F.R. § 404.507.

The overpaid individual has the burden of proving that he was without fanderson v.
Sullivan, 914 F.2d 1121, 1122 (9th Cir. 1990). The individualitault if “the facts show that the
incorrect payment” resulted from:

(a) An incorrect statement made by the widlial which he knew or should have known to
be incorrect; or

(b) Failure to furnish information which he knew or should have known to be material;

(c) With respect to the overpaid individual only, acceptance of a payment which he eif
knew or could have been expected to know was incorrect.

20 C.F.R. 8 404.507. “In determining &ther an individual is at féyuthe [SSA] will consider all
pertinent circumstances, including the individaage and intelligence, and any physical, menta
educational, or linguistic limitations (includingyalack of facility withthe English language) the
individual has.” Id.

IV. DISCUSSION

The Magistrate Judge determined that the Commissioner’s decision was not supportg

substantial evidence. ECF No. 31 at 6. The Magesthadge stated that “the ALJ failed to addres$

any of the factors outlined in 20 C.F.R. 8§ 404.50determining that Plaintiff was not ‘without
fault.”” 1d. According to the Magistrate Judge, the “ALJ did not discuss Plaintiff's ment]
limitations or the effect on whether he was ‘atifa despite the evidence presented by Plaintiff of
continuing mental health treatment and Plairgiféstimony that “some mornings he could not ge

out of bed.” Id. The Magistrate Judge noted that Riidi had appeared at the hearing without
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counsel, and that “ipro se cases, an ALJ has ‘a duty to assume a more active role in helping




claimants develop the record.Td. (quotingSmsv. Harris, 631 F.2d 26 (4th Cir. 1980)). The
Commissioner objected that because “Plaintiff hadbtivden to establish he was without fault . . .

and he presented no evidence that his age, irgetiey education or physical and mental condition

\"ZJ

interfered with his ability to understand his refpay requirements,” the “ALJ was not required to
make explicit findings regarding the impact of” these factors in his finding of flllat 3.

In adjudicating a request for waiver of ovayment, the ALJ is required to make findings
of fact concerning the three definitions o@iltalisted in 20 C.F.R. § 404.507, and must conside[
“pertinent circumstances,” including those listed in the regula#oalerson v. Sullivan, 914 F.2d
1121, 1123 (9th Cir. 1990). If a claimant makesansng that these “pertinent circumstances” have
any relation to the overpayment, the ALJ must “make explicit fact findings regarding the
applicability of these circumstancedd. at 1123 n.2. In the absence of such a showing, “the AL|J
[is] not obliged to render a specific findimggarding” any of these circumstanced. at 1123.
Although Plaintiff submitted ample evidence of hestiment for depression over the course of many
years, Plaintiff made no showing or argumarggesting how his depression might have affected
his understanding of his reporting requiremei$=e, e.g., R. 141-183. Accordingly, the ALJ was
not required to make specific findingsncerning Plaintiff’'s mental limitations.

The Magistrate Judge is correct that the Aa% required to “assume a more active role i
helping [Plaintiff] develop the recd” because Plaintiff appeargdo se. However, the numerous

exhibits in this case demonstrate that Plairdifrmer attorney who had been working as a colleg

11%

instructor in recent years, was able to fully depehe record and support his arguments. Plaintiff
submitted a “Memorandum of Facts and Law,” a timeline of events, a supplemental statement

concerning the overpayment, correspondence with@f#als, and many other documents for the
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ALJ’s consideration. Plaintif§ primary contention throughout wigt he had properly informed
the SSA of his income, not that his depressgi@mvented him from understanding his obligation to
do so. At the hearing the ALJ asked Plaintiffesal questions attempting to elucidate whethe
Plaintiff had for any reason not und®od his reporting obligation§&ee R. 189-95. The ALJ also
kept the record open for an additional two weadtsr the hearing so that Plaintiff could submit
additional documentary evidence. R. 193. The Ala¥sistance to Plaintiff was sufficient under thg
circumstances.

The Magistrate Judge also stated that th@ &finding that Plaintf was not “without fault”
was based on “the ALJ’s determination that Plaintiff was not credible,” and that the ALJ “merely
made [a] conclusory statememggarding Plaintiff's lack of credibility. ECF No. 31 at 6. The
Magistrate Judge stated that “[i]t is not suffidiéor an adjudicator to make a single, conclusory
statement that ‘the individual's allegations have been considered,” and that the credibjlity
determination “must contain specific reasdos the finding on credibility, supported by the
evidence in the case recordd. at 6-7 (quoting SSR 96-7p). Accordingly, the Magistrate Judge
found that the ALJ’s credibility determination was not supported by substantial evidence.

The Commissioner objected that the ALJ’s credibility determination was supported|by

substantial evidence in the record. The Commissista¢ed that “[w]hile Plaintiff claims that he

(&)

did advise the Agency of his work activityetie is no actual documentation prior to January 200
that Plaintiff did so,” and that “there is alhsely no evidence that Plaintiff received erroneous
information about a ‘three year back to work pland’ at 2. The Commissioner further stated that
“‘on February 21, 2000, [Plaintiff] misrepresented hiork history and asserted that he began

working on June 15, 1999; completely failing tortien his work activity since 1996,” and “did not
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admit to this earlier work until tdr the Agency received information about it from his employer o
May 18, 2000.”Id. Because Plaintiff claimed in his January 25, 2000, letter that he had repof
his earlier work activity in 1998, the Commissioner argues, Plaintiff “knew that he should h
reported his work activity in 1998.Id. at 2-3.

The ALJ’s determination of Plaintiff's crediiby was sufficiently supported. The Magistrate
Judge cited Social Security Ruling 96-7p, “Evéilmaof Symptoms in Disability Claims: Assessing
the Credibility of an Individual's Statementsgr the proposition that “a single, conclusory
statement” regarding credlity is not sufficient. See ECF No. 31 at 6-7. Ruling 96-7p deals
specifically with the problem of evaluating a &gty claimant’s statements concerning subjective
symptoms — in particular, pain — that freqilefcannot be [determined] on the basis of objective
medical evidence.” SSR 96-7p at *lh such a scenario, “the adiicator must carefully consider
the individual's statements about symptoms withrés¢ of the relevant evidence in the case recor
in reaching a conclusion about the credibility of the individual's statemditsHowever, Ruling
96-7p by its own terms does not apply to credibility determinations in the taftaxvaiver of
overpayment, where a claimant’s statementsnawee likely to be verifiable through objective
evidence.

In Anderson, an overpayment disability claimarying for waiver challenged the ALJ’s
adverse credibility finding as inadequafederson, 914 F.2d at 1123. The ALJ’s report stated only
that the claimant’s “testimony that he informed [BSA] of the two social security numbers is not
credible.” Id. Because the Court reviewed the recmd found the ALJ’s credibility finding to be
supported by substantial evidence, the Court affirthedLJ’s decision despite the lack of a more

expansive explanatiorid. at 1123-24.
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In this case, although the ALJ did not expl#ie specific reasons for finding Plaintiff not
credible, the record demonstrates that the)’alfinding is supported by substantial evidence.
Plaintiff was overpaid because he continuezbitect DIB from 1996 to 1999 while he was working
as a college instructor on an independent comtréeisis and earning a significantincome. Plaintiff
continued to receive DIB during this time because he did not report his work activity to the S
until 2000, after he had been hired as a permangribgee. Even then Plaintiff did not report the
earlier work, claiming that he had started workm999. Only after Plaintiff’'s employer informed
the SSA about his earlier work did Plaintiff report it personally.

Plaintiff's contention is that he informed t8&A of his work situation in early 1998 and was
told either that independent contractor incafitenot constitute “wages” that must be reported o
that he was exempt under a “three-year pl&ithough Plaintiff provided copies of multiple letters
he had sent to the SSA, he produced no documeewatgnce of this contact. In any event, even
if Plaintiff had received this erroneous infortoa in 1998, he still would have failed to report his
income in 1996 and 1997. In response to the Adiiesct questions at the hearing attempting tq

determine whether Plaintiff had understood hisigaltion to report his income, Plaintiff gave

bSA

evasive and inconsistent answers. It is apparent that the ALJ based his adverse credjbility

determination on the fact that Plaintiff's statemevese contradicted by the evidence in the record|

The ALJ applied the correct law and found tR&intiff was at fault because he failed to
furnish information that he knew or should have known to be material. Because the Al
determination that Plaintiff was at fault is supported by substantial evidence, it must be uphe

V. CONCLUSION

After a thorough review of the Report and Receendation and the record in this case, thg
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court hereby declines to adopt the Magistrate Judge’s Report and Recommendation.
Commissioner’s decision is, therefore, affirmed.
IT IS SO ORDERED.
s/ Margaret B. Seymour

Margaret B. Seymour
United States District Judge

September 22, 2011
Columbia, South Carolina
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