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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OFSOUTH CAROLINA
COLUMBIA DIVISION

Marvin J. Todd and Carolyn Obodd, ) C/A No.: 3:10-cv-787-JFA
)
Plaintiffs, )
)
VS. ) ORDER ON MOTION
) FOR SUMMARY JUDGMENT
FordMotor Co., )
)
Defendant. )
)

This matter comes before the court@efendant Ford MotoCompany’s Motion
for Summary Judgment(ECF No. 90). The Platiffs oppose the motioh. For the
reasons that follow, this court grants the motion for summary judgment.

l. Factsand Procedural History

Plaintiffs initiated thes@roceedings by filing their Samons and Complaint with
the court on March 29, 2010. their initial pleading, Plainfis asserted strict liability,
negligence, breach of warrantgnd loss of consortium ctas against Ford stemming
from injuries sustained in a Mzh 31, 2007 motor vehicle ligion. At this point, the
Plaintiffs have amended their pleadingsriclude a failure to warn claim.

The accident at issue in this case ocaimethe northbound lane of U.S. Highway

1 in Lexington County whenon-party Katherind oth improperly attempted to pass to

! The court notes that the Plaintiffs initially hadunsel who managed this case and filed pleadings on
their behalf. However, unfortunately for the Ptdfs, the primary attorney in their case had his law
license temporarily revoked and was forced to withdfieamn this case in June of 2012. Soon after, his
firm disbanded, and his former law partners asdociates also withdrew. On several occasions, the
court extended the deadlines in this case to allowrtamitiffs to find substitute counsel, but they were
unable to do so. As such, the Plaintiffs are now proceeding pro se.
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her left, crossed the center lingdrthe Plaintiffs’ lane of avel and struck their vehicle
essentially head-on. Throughis action, Plaintiffs areattempting to recover for the
injuries that Mrs. Todd sustained in the accident, whiely ttlaim resulted from a design

or manufacturing defect in the passenger restraint system of their 1995 Mercury
Mystique. Mr. Todd has also asserted rakifor negligent infliction of emotional
distress and for loss of consortium. Fdrds denied the defect allegations and has
asserted numerous substantive defensesidenlin South Carolingroduct liability law.

On October 24, 2012, the Defendaited this Motion for Summary Judgment.
Because the Plaintiffs are proceeding pro se,cthurt then issued an order pursuant to
Roseboro v. Garrison, 528 F.2d 309 (4th Cir. 1975), the Plaintiffs directing them to
file a response by December 3, 2012 anch@rrinstructing them on summary judgment
procedure. In response to the Motion 8&rmmary Judgment, the Plaintiffs filed the
report of Kenneth Brown, an expert who threyained to evaluatie design, usage, and
performance of the occupant restraint eyt in the Todd’s 1995 Mercury Mystique.
The Plaintiffs also filed two other documentkatmg to vehicle safety that appear to have
been created by random law firms.

. Legal Standard

A. Summary Judgment

Rule 56(a) of the Federal Rules ofviCiProcedure provides that summary
judgment shall be rendered when a movagty has shown thdthere is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter of law.”

The court must determine whet the evidence presentssafficient disagreement to

2



require submission to a jury whether it is so one-sided that one party must prevail as a
matter of law. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 251-52 (1986). Summary
judgment should be granted in those casesravht is perfectly clear that there remains no
genuine dispute as to material fact and inquitg the facts is unnecessary to clarify the
application of the lawMcKinney v. Bd. of Trustees of Mayland Community College, 955
F.2d 924, 928 (4th Cir. 1992)n deciding a motion for sumary judgment, “the judge’s
function is not himself to welgthe evidence and determine tinuth of the matter but to
determine whether there is a genuine issue for tri@hderson, 477 U.S. at 249.

B. Products Liability

Pursuant to South Carolidaw, a plaintiff may bring a product liability action
under alternative theories, including negligence, diability, and warranty. Talkington
v. Atria Reclamelucifers Fabrieken BV (Cricket BV), 152 F.3d 254, 26 (4th Cir. 1998).
“In South Carolina;to recover under a strict liability &ory, the plainff must establish
that: (1) the defendant’s product was in &dgve condition unreasonable dangerous for
its intended use; (2) the defect existed wtienproduct left the defendant’s control; (3)
the defect was the proximate caasehe injury sustained.”ld. at 263 (quotinddragg v.
Hi-Ranger, Inc., 462 S.E.2d 321, 328 (S.C. Ct. Apj©P95)). On the other hand, to
recover under negligence, “a plaintiff must pralveee elements: ‘(13 duty of care owed
by the defendant to the plaintiff; (2) a breaxdrhat duty by a negligent act or omission;
and (3) damage proximately resulting from the breach of dutg.”(quotingRickborn v.
Liberty Life Ins. Co., 468 S.E.2d 292, 298 (1996)). n“most design-defect cases, the

proof under the two theories will dovetail . . .1d.
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“A supplier and manufacturer of a prodwe liable for failing to warn if they
know or have reason to know the product igsdikely to be dang®us for its intended
use; they have no reason to believe the uskrealize the potential danger; and, they
fail to exercise reasonable care to informtefdangerous condition or of the facts which
make it likely to be dangerous.Livingston v. Noland Corp., 362 S.E.2d 16, 18 (S.C.
1987) (citingGardner v. Q.H.S, Inc., 448 F.2d 238 (4th Cir. 1971)).

The South Carolina Supreme Court has Hildt the exclusive test in a products
liability design case is the rigitility test with its requirem& of showing a feasible
alternative design.”Branham v. Ford Motor Co., 701 S.E.2d 5, 14 (S.C. 2010). At the
same time, South Carolina adée to the “longstanding” principle “that a product is not
in a defective condition unreasably dangerous mely because it ‘can be made more
safe.” Id. at 16 (quotingMarchant v. Mitchell Distrib. Co., 240 S.E.2d 511 (S.C.)).
Thus, “[iln sum, in a product liability actiorthe plaintiff must pesent evidence of a
reasonable alternative design. eTplaintiff will be required tgoint to a design flaw in
the product and show how hasternative design would hayeevented the product from
being unreasonapldangerous.”Branham, 701 S.E.2d at 16.

[I1.  Analysis

Ford believes that it is entitled todgment as a matter of law on both the
manufacturing or design defeclaim and the failure to warn claim. In support of its
arguments, Ford cites thepsition testimony of the folleing Plaintiffs’ experts:

Kelly B. Kennett, with IisciTech, Inc. in Suwanee, Georgia. Plaintiffs

disclosed Kennett as their retainedrbechanical engineer and expect him
to testify regarding Mrs. Tad’'s mechanism of injury.
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Kenneth A. Brown, with ForensiSafety Group in Willow Grove,
Pennsylvania. Brown’s report, whickas submitted by the Plaintiffs as
part of their Response, states thatuas retained to “investigate the design,
use, and performance of the occupant protection systems, including the
seatbelt and seat, being used by Bind Mrs. Todd at the time of the
crash.”

Kenneth R. Laughery, Ph.D., of Janéley Wisconsin. Plaintiffs disclosed
Laughery as their expert on “humtattors and warnings issues.”

Though not submitted as past the Plaintiffs’ Responsé the Motion for Summary
Judgment, the court has taken upon itself toere the reports of these experts and the
reports of the other experts prewity disclosed by the Plaintiffs. Despite this
comprehensive review, the court finds thahmary judgment is appropriate in this case.

A. Manufacturing or Design Defect

Defendant argues that the passenger ressgstem installed in the Todd’s 1995
Mercury Mystique was free fromny manufacturing or designfdet. And, according to
their deposition testimony, none of the Rtdfs’ experts were able to identify any
manufacturing or design defeitt the passenger restraintsggm in the Todd’s 1995
Mercury Mystique.

As the retained expert dvirs. Todd’s mechanism of jury, Kennett was unable to
articulate any malfunctions in or flaws withe seatbelt webbinghe seatbelt hardware,

or the passenger side airbag that redulte Mrs. Todd’s injuries. Rather, Kennett

2 Fed. R. Civ. P. 56 states, “The court need camsinhly the cited materials, but it may consider other
materials in the record.” The Fourth Circhiés “recognized that, in assessing a summary judgment
motion, a district court is obliged to consider its ‘entire recordahclair v. Mobile 360, Inc., 417 F.

App’x 235, 242 (2011) (quotinGampbell v. Hewitt, Coleman & Associates, Inc., 21 F.3d 52, 55 (4th Cir.
1994)). The language of Rule 56 has changed since the Fourth Circuit first recognized that obligation—
nevertheless, this court foundajppropriate to consider the eptirecord in making its decision.
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explained that Mrs. Todd’s maid obesity “presents parti@r challenges in restraining
occupants like Mrs. Todd in frontal collisiohs (ECF No. 90-10, p. 33). He further
opined that those challenges would be preYentpretty much all comparable vehicles”
of which he is awareld. at p. 30.

Brown believes that the occupant ressttaystem in the 1995 Mercury Mystique
was not designed to protect a woman of Miald’s size, and he opines that “Ford failed
to guard Mrs. Todd from théangers associated with thigreseeable and otherwise
protectable crash.” (ECF N66-2, p. 8). However, in sideposition testimony, Brown
was unable to describe a gddor the system inatled in the 1995 Mstique that Ford
could have implemnted to protect overwgt occupants like MrsTodd. Additionally,
though presented with a numldralternative design choicélsat Ford could have made
with regard to the seating @mestraint system, Brown con@sdthat none of them would
have eliminated the potential for MiBodd’s injuries in the accident.

Plaintiffs’ experts were uitde to identify any design ananufacturing defect in
the 1995 Mercury Mystique that lead to Mf®dd’s injuries in this case. Moreover, no
expert volunteered any alternative design toatid have prevented Mrs. Todd’s injuries.
Thus, this court finds in favaf the Defendant as to the manufacturing and design defect
claim.

B. FailuretoWarn

In the absence of any concrete desigrmanufacturing defect opinion, Brown
believes that Ford should hapeovided a warning to obesefit seat passengers. In his

report, Brown states, “[h]Jad Mrs. Todd beadequately warnethat the vehicle was
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unable to protect her in fgeeable and otherwise protdieacrash events, she would
have at least been alerted to the dangergmsbeuntered in order tmake other decisions
for her transportation needs(ECF No. 96-2, p. 9). In his deposition, Brown deferred to
Laughery, the Plaintiffs’ warnings/human fag expert, for the warning that should have
been conveyed.

In his report, Laughery st that “[tlhe hazard restraigystem failure associated
with excessively overweighseat occupants in a crash accident are not open and
obvious.” (ECF No. 56-3, p. 5). He albelieves that the warmgnsystem in the 1995
Mystique to overweight passengers isadequate and “virtually nonexistent.”ld.
Laughery offers the following waing, which he believes walihave been adequate if it
was prominently placed in the Owner Guide:

HAZARD — RESTRAINT SYSTEMMAY FAIL IF OCCUPANT IS
OVERWEIGHT

The seat belts and seat backs in #aisicle may fail to restrain overweight
occupants in frontal or rear end colliss. This safety issue is greater if
the seat occupant weighs maitean XXX pounds, and the hazard
increases with higher weights.

In a frontal collision the restraint sgsh failure will caus the occupant to
be thrust forward into the dash windshield and suffer severe or fatal
injuries. Similarly, in a rear ehcollision the seat back may collapse
causing the occupant to be thrust beaid with severe or fatal injury
outcomes.
(ECF No. 56-3, p. 7). Laughenotes, in his report, thdhe maximum safe weight is
stated as XXX pounds and suitenthat the appropriate kee should be established

through testing by Ford.



Ford points out that the Owner Guidees describe for passengers how safety
belts should be worn and further warns passengers abdhe hazardsnvolved in
wearing safety belts improperly.Neither Plaintiffs nor their experts dispute that these
warnings are adequate. Thus, Defendamitends that the only remaining question is
whether Ford should havegwided an additional or alternative warning to overweight
occupants of the unique possibility of dandforward excursioreven when properly
belted) that might confront them in a front@llision. Ford subiits that, as to that
guestion, Laughery’s opinions are “woefuliyadequate and should be disregarded.”
(ECF No. 90-1, p. 19).

Ford points out that in his own tesbny Laughery admits that he is “assuming
that [vehicle testing] will idetify, since it's a measurable variable, what a safe or unsafe
weight is. And | don’t knowvhat that number is, but thata number that, presumably,
is identifiable through testingnd it could be a part of thearning system.” (ECF No.

90-12, p. 28). Laughery goes tmconcede that it is not inis expertise as to whether

% The Owner Guide provides the following warning in bold and italicized text:

Make sure that you and your passengersudinf pregnant women, wear safety belts.

Be sure that the lap belt portion of your safety belt fits snugly and as low as possible
around the hips. If safety belts are not used properly, the risk of you or your passengers
being injured in a collision greatly increases.

(ECF No. 90-14, p. 4). Elsewhere, the Owner Guidelnost users to “[m]ake sure that the lap belt is as

low around your hips as possible [and not to] wear the lap belt around your waist. If you do not use the
lap belts properly, the risk of being injured in a collision greatly increases.” (ECF No. 90-14, p. 5).
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there are any reliable, repeatable testsaltow a manufacturer to test for restraint
effectiveness on a 52", 300-pound occupahe merely assumesatit can be don&.

Additionally, Laugherycould not be sure that his ggosed warning would have
been heeded by the Plaintiff8ased on Mrs. Todd’s own testimony, she did not review
any of the documentation for the Mercury MystiGueThus, she would not have
encountered the proposed warnorgher own, and Ladngry is left to conclude that her
husband would have noticed the waghand brought it to her attention.

The deficiencies that Fotadghlights in Laughery’s dapion and proposed warning
are fatal to Plaintiffs’ failurdo warn claim. Plaintiffs ha not presented evidence that
proper tests exist to determine the maximpassenger weight, andcsulack of evidence
is particularly harmful to their failure to warn claim.

V. Conclusion

Based on the foregoingnfilings, this court hereby ayits Defendant’s Motion for

Summary Judgment. (EQ¥o. 90). Accordingly, this & is dismissed with prejudice.

ITIS SO ORDERED.

Januaryl7,2013 Josephi. AndersonJr.
Columbia,SouthCarolina UnitedStateDistrict Judge

* Brown testified that it was possible to get a dummagrig size. However, “[w]hat you don’t get out of
that is you don't necessarily get a biofidelic dumnYjou don’t get a certified or a dummy that's useable
for something, other than just size and weight.” (ECF No. 90-11, p. 4).

® In fact, Mrs. Todd was asked three times abwotiether she reviewed the Mercury Mystique
documentation, and she said, “[n]o” each time. /At ltiearing on the instant motion, Mrs. Todd stated
that she did, in fact, review éhOwner Guide, but, given her clear deposition testimony, the court feels
constrained to find the contradictory statementdenduring the hearing “a sham issue of fact.”
Rohrbough v. Wyeth Laboratories, Inc., 916 F.2d, 970 (4th Cir. 1990).
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