Certain Interested Underwriters at Lloyd&#039;s London v. Cooper et al Doc. 66

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OFSOUTH CAROLINA
COLUMBIA DIVISION

Certain Interested Underwriters at )

Lloyd’s London, subscribing to )
certificateno. GH8780532,

C/A No.: 3:10-cv-01382-JFA
Plaintiff,

VS. ORDER

)
)
)
)
)
)
Earl Cooper and Nicholas Hoover, )

Defendants.

Earl Cooper,
CounterClaimant,
VS.

)
)
)
)
)
)
)
)
)
)

Certain Interested Underwriters at )
Lloyd’s London, subscribing to )
certificateno. GH8780532, )

)

)

)

CounteDefendant.

This case arises out of a fire that ated at a property owned by the defendants,
Earl Cooper and Nicholas Hoover. Certlterested Underwriterat Lloyd’s London,
subscribing to certificate no. GH8780532 (‘Wémwriters”) issue@n insurance policy on
the property before it was damaged by the fidnderwriters brought this action seeking
rescission of the insurance contract aaddeclaratory judgment of no coverage.

Defendant Cooper has countarmed, alleging breach of ntract and bad faith on the

Dockets.Justia.com


http://dockets.justia.com/docket/south-carolina/scdce/3:2010cv01382/175443/
http://docs.justia.com/cases/federal/district-courts/south-carolina/scdce/3:2010cv01382/175443/66/
http://dockets.justia.com/

part of Underwriters. Defendant Hoovershaot answered the @mplaint. He is
currently in default.

On December 2, 2011, Underwriters filed a Motion for Summary Judgment
Partial. On December 30, 2D, Cooper responded to thetion and filed a Motion to
Strike. This court held a hearing on Jary19, 2012 where the court heard from both
parties regarding these pending motions. Afeaiewing the parties’ arguments, this
court denies, in part, and grants, in pamderwriters’ Motionfor Summary Judgment
Partial. This court further dezs Cooper’s Motion to Strike.

l. Factual and Procedural History

Defendants Cooper and Hoover own thepgrty at issue irthis case. They
bought the property in 2005 @regan leasing it to tenamto operated the property as
a nightclub. In April of 2009, their tenahtoke the lease, and Cooper began operating
the building as a “teen club,” sometimesitieg the building to private parties and
sometimes operating the club himself.

When tenants were leasing the prope®@ooper and Hoover had the tenants
maintain an insurance poli@n the property. However, omcooper was operating the
nightclub himself, he had to get an insw@rmolicy for the property. On May 20, 2009,
Cooper applied for a three-month commdrpimperty and commercial general liability
policy of insurance with Undemiters through the Jesse Reese Agency iColumbia.
Cooper spoke with Tim Reesg¢ the insurance agency orethhone about the details of

the property. There seems to be some dispute as to whether Cooper described the



building as vacant or as a venuecasionally used for special evehtsNevertheless,
Reese filled out an insuranegplication for Cooper, whicdescribed the property as
vacant. The application furthetated that no bankruptcigax, or credit liens had been
filed against the applicant in the last fiyears although Cooper never discussed with
Reese whether that was true. Cooper sigtiee insurance application, apparently
without reviewing its contents. Underwritéhen issued a policy aommercial property
and commercial general lidiby insurance to Cooper.

On the night of May 24, 2009, Cooper walkegedly in Myrtle Beach and left the
property in the care of Travis Taylor, an@oyee. According to Taylor, he closed the
nightclub in the early morning hours déflay 25, 2009. Hours later, firefighters
responded to a fire at the property. Acdogdto Richland Countyire Marshall Patrick
Bradshaw, firefighters who respded to the fire had téorce entry to the building
because the doors were lockeBradshaw investigated thleause of the fire and found
long burn patterns othe carpets and two gasolinensa According to Bradshaw's
Affidavit, “[tjhese burn patterng/iere caused by the ignition afpoured ignitable liquid.”
(ECF No. 47-9). Althagh the motion to strike callstmquestion Bradshaw’s testimony
as an expert witness, Bradshaw’'s cos@o as an expert in cause and origin
investigations is “that the fire was intesrially set with an open flame and a poured

ignitable liquid.” (ECF no. 47-9).

! Underwriters has cited the miesition of Tim Reese, who “diul that Mr. Cooper advised him
that the building would be lease for privatetigs.” (ECF No. 47-1, p. 3). Cooper’s response
memorandum, on the other hand, avers that Coopeldiaeked] to Mr. Reese that the tenant had
left, but that he still wantetb rent the Property for special events.” (ECF No. 53, p. 2).
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Underwriters filed the instant action agsii Cooper and Hoover on May 27, 2010,
seeking a rescission of the imance policy and a declaratgndgment by this court that
there is no coverage under the insuranccydor any of the ciims being made by
defendants arising out of thiee at the property and that such claims are excluded under
the policy. As previously ated, Defendant Hoover has not responded to the Complaint,
and an entry of default was entered aganm® on August 17, 2010. Defendant Cooper,
on the other hand, answered the Complaintcanohterclaimed for breach of contract and
bad faith. Cooper also asserts thats entitled to attorney’s fees.

On December 2, 2011, Underwriters filed a Motion for Summary Judgment
Partial. Cooper filed a response to the mobarDecember 30, 2011. On the same day,
he filed a Motion to Strike. On January D12, Underwriters filed a Response to the
Motion to Strike.

I[I. Legal Standard

A. Motion for Partial Summary Judgment

Rule 56(a) of the Federal Rules ofviCiProcedure provides that summary
judgment shall be rendered when a movoagty has shown thdthere is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter of law.”
The court must determine whet the evidence presentssafficient disagreement to
require submission to a jury whether it is so one-sided that one party must prevail as a
matter of law. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 251-52 (1986). Summary
judgment should be granted in those casesravht is perfectly clear that there remains no

genuine dispute as to material fact and inquitg the facts is unnecessary to clarify the
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application of the lawMcKinney v. Bd. of Trustees of Mayland Community College, 955
F.2d 924, 928 (4th Cir. 1992)n deciding a motion for sumary judgment, “the judge’s
function is not himself to welgthe evidence and determine tinuth of the matter but to
determine whether there is a genuine issue for tridhderson, 477 U.S. at 249.

B. Motion to Strike

According to Fed. R. Civ. P. 37(c)(1)]f[a party fails to provide information or
identify a witness as required IRule 26(a) or (e), the partg not allowed to use that
information or witness to suppevidence on a motion, athearing, or at a trial.”
[11.  Analysis

A. Motion for Summary Judgment

1. Rescission

In its Motion for Summary Judgment Partial, Underwriters argues that it is entitled
to rescission of the policy because the undaisg facts prove that the insured made a
material misrepresentation @dt in the policy applicationUnder South Carolina law, in
order to rescind a policy of insurancesed on a statement made in the insurance
application, the insurer must prove:

(1) the statement was false;

(2) the falsity was kown to the applicant;

(3) the statement wasaterial to the risk;

(4) the statement was made witle thtent to defraud the insurer, and

(5) theinsured relied on the satent when issuing the policy.



Primerica Life Ins. Co. v. Ingram, 616 S.E.2d 737, 738 (CApp. 2005). Underwriters
argues that each of these prorgmet in this case, andus, the insurance policy should
be rescinded. First, the statements reggrthe vacancy of the building and the absence
of tax liens and judgments were false sapported by depositiorestimony of Cooper.
Second, Cooper knew at the timé the application that thesstatements were false.
Third, Underwriters submits that it is unpliged that the statements were relied upon and
that they were material to the risk. According the depmositiestimony of an
Underwriters representative, “the nighticl could never have be written under the
vacant-only program had the insured discloseen his occasional rental of the facility
for parties[,] and InsuranckElouse did not have the distmn to write coverage for
property encumbered by tdiens and judgments.” (ECNo. 47-1, p. 10). Fourth,
Underwriters submits that even in a light shéavorable to Coopethere is no genuine
issue of material fact that Cooper madésdastatements on the insurance policy to
defraud Underwriters. Finally, “the evideniseuncontradicted that Underwriters would
not have issued the policy htdee truth been disclosed” alidhe vacancy of the building
and the existence of liens agai@stoper. (ECF No47-1, p. 10).

If this court finds that rescission is appriate in this casethen Underwriters
submits that it is entitled tseummary judgment on Coopecsunterclaims. If this court
rescinds the policy, then Gper will be missing a necesgaelement to his breach of
contract claim and his bad faith claim. Atwhally, if the breachof contract and bad
faith claims fail, then Coopewill have nothing on which tbase his claim for attorney’s

fees.



In his Reply in Opposition, Cooper disputbat the requirements for rescission of
an insurance policy du® material misrepresentation haak been met. For example,
Cooper contends that Underwriters has poovided evidence that in issuing the
insurance policy it relied on Coeps answers in his insurance application. According to
Cooper, the testimony of an employee of Umdéers who did notinderwrite the policy
should not be considered besauit is speculation, ratheéhan personal information.
Underwriters further argues that there are gemussues of material fact as to whether
Cooper gave false answergwan intent to deceive.

In its Reply Memorandum, Underwriters submits that éhiex evidence that
Underwriters relied on the answers giventle insurance application. Specifically,
Underwriters points to the underwriting guides, which indicate that the vacancy-only
program has specific guidelines, which limietblass of risks thatould be bound under
the program. Additionally, Utterwriters argues that its 30(b)(6) witness was a proper
witness and that according to that witneabg, policy would nevehave been issued by
Underwriters under the vacanpyogram if the insured had hepresented that the party
was, in fact, vacant. Underiters also submits that theelis no evidence that Cooper
made false statements wotlt the intent to deceive.

This court finds that there is an issuenmditerial fact as to whether Cooper made
false statements on his insurance application with the itbedeceive. “[O]rdinarily
whether a misstatement of fact in the appicsawas made with the intent to deceive and
defraud the insurer is a questimm determination by the jury Arnold v. Life Ins. Co., 83

S.E.2d 553, 557 (S.C. 1954). “However,emh the only reasonable inference warranted
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by the evidence is that the pglizwvas procured by fraudulentisrepresentations,” a court
may grant summary judgmentd.; see also Floyd v. Ohio Gen. Ins. Co., 701 F.Supp.
1177, 1190 (D.S.C1988) (“Under South QCalina law, an intento deceive may be
inferred when there is no other reasonablelausible explanation for the applicant’s
false representation.”).

Underwriters asks this court to find thiere is no issue of material fact as to
whether Cooper interd to deceive Underwriters @applying for a vacant-only policy
and by failing to identify the judgmentsé liens on the property. Underwriters
compares the case Winburn v. Minnesota Mutual Life Insurance Co., 201 S.E.2d 372
(S.C. 1973), in which the Supreme CourSaluth Carolina recogred the following:

Ordinarily, the question of fraud in a cadfethis kind is for the jury, but we

feel that this is one of those rarases where the only reasonable conclusion

from the uncontradicted facts is the insured intended to deceive and

defraud the respondent when she daghitely suppressed the truth and gave

false answers as to her health gifysical condition and prior medical

treatment, of which she had full knowledge.
201 S.E.2d at 376. Howeverjdlrourt finds that the facts of this case are distinguishable
from those of Winburn. For exangylwhile it was uncontradicted Winburn that the
insured provided false answehgre, Cooper contends thattioé&l Reese about the use of
the property, and Reese claims that Gadpld him the poperty was vacant.

The facts in this case ameore akin to other South Carolina cases in which courts

have found questions of material fact. Rnmerica Life Insurance Co. v. Ingram, 616
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S.E.2d 737, the South Caroli@ourt of Appeals found a question of fact as to an
insured’s intent to defraud whe the insured claimed to hadsclosed a health condition
to the insurer's agents, andetlagents failed to include it ithe application. (2005).
Recently, a District of South Carolina courufm a question of fagegarding intent to
deceive an insurer where arsumance agent failed to ask applicant about information
required for an insurance application, ahd applicant signed ¢happlication without
reading it over. Bennett v. Amer. Hallmark Ins. Co., No. 5:10-1600-8S, 2011 WL
2936003, at *5 (Jul. 18, 2011). Because this tchoas that there is an issue of material
fact as to whether Cooper mafddse statements on his insaca application with intent
to deceive, this court cannot rescind theégydbased on materiahisrepresentation.
2. Bad Faith Counterclaim
Regardless of this court's determiattion rescission of the insurance policy,
Underwriters argues that it is entitled sommary judgment on Cooper’'s bad faith
counterclaim. Under South Carolinavlahe elements of bad faith are:
(1) the existence of an famceable, mutually bindop contract of insurance
between the parties to the lawsuit;
(2) the insurance carriersefusal to pay benefits or perform its obligations
under the contract;
(3) which results from theasurance carrier's bad faith or unreasonable action
that breaches the implied covenant of good faith and fair dealing; and

(4) that proximately causes damage to the insured.



Crossley v. Sate Farm Bureau Cas. Ins. Co., 415 S.E.2d 393 (1992 If there is a
reasonable ground for contesting a rolaithen there is no bad faithld. at 397.
Underwriters submits that has not acted unreasonably dantesting Cooper’s claim,
considering the evidence of arson and the misrepresentations in the policy application.
As such, Underwriters submits that all oéthlements of bad faith have not been met,
and it is entitled to summary judgment on that counterclaim.

In his response, Defendant Cooper fhite address Underwriters’s submission
that his bad faith claim be dismissed.

Based on the evidence of arson and of episgsentations in the policy in this case,
this court finds that it was reasonable forddrwriters to contest Cooper’'s claim. As
such, Underwriters’s motion fasummary judgment is gramteand Cooper’'s bad faith
counterclaim is dismissed.

B. Motion to Strike

In his Motion to Strike, Cooper movesetitourt to strikefrom the record the
Affidavit of Patrick Bradshaw Bradshaw is the Richi@ County Fire Marshall who
investigated the fire. Defendant claims tBahdshaw was never identified as an expert,
nor was Defendant given any expert disctesuas required by locaules. As such,
Cooper argues that Plaintiff should not permitted to use any expert opinions or
testimony to supply evidee in its summary judgmenhotion or going forward.
Additionally, Cooper argues that some of ggnions and testimongiven by Bradshaw
is not based on his personal knowledge arad #ome of his statements are hearsay.

Therefore, Defendant argues that the opinmfirfBradshaw are admissible evidence.
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In response, Underwriters contends thdtas disclosed the use of Bradshaw as a
witness, but that Underwrite had no anticipation thd&radshaw would testify as a
retained witness on behalf of any partfdiecause Bradshaw is not a retained expert,
Underwriters submits that they are not regdito produce a written report. Underwriters
compares the testimony of Bradshaw “to thiaa treating expert physician, who need not
prepare a written report, but who may still testify as to hiseoropinion of the causation
and treatment of injury or disease.” (ECF.18@, p. 3). Underwriters further argues that
most of Bradshaw’s testimony is based ondwn knowledge, witthe exception of the
fact that the firefighters had forced esp the doors tathe nightclub. However,
Underwriters submits that “[a]s an expert,.Mradshaw is entitled to rely on the reports
of third parties, such as the responding fglefers, in coming to his conclusion regarding
the cause and origiof the fire.”

The rules governing expert witness thstres changed effective December 1,
2010. Fed. R. Civ. P. 28)(2)(B) or “2B” witnesses ar those traditional expert
witnesses who must prepare a written refdert., a witness retained or specially
employed to provide expert testimony iretlsase or one whose duties as a party’s
employee regularly involves giving expddstimony). The new category of expert
witnesses covered by Fed. R. Civ. P. 26(a)(RIC'2C” witnesses are not experts in the
traditional sense of being retained specifically to provide expert testimony. Rather, they
are witnesses such as a treating physiciasnoemployee who may have certain expert-
type information and who may offer somgé of expert opinioriestimony along with

his or her fact testimony. As to these “2@®itnesses, new Rule 26(a)(2)(C) requires a
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summary disclosure be made the attorney (nothe witness) of the subject matter on
which the witness is expected to present expert testimahg aanmmary of the facts and
opinions to which th witness is expeetl to testify.

The scheduling order setting forth theadknes in this cas was issued on
September 9, 2010, and the deadline for Bffisidentification of expert witnesses was
established as March 25, 2011ECF No. 21). As such, the change in Rule 26(a)(2)
occurred in the middle of this case—before the partiesladisoes were deibut after the
scheduling order issuing thoseadénes was filed. Counsel for Underwriters apparently
did not make the required summary disclosuBecause the rule changed after this case
had begun, and becau3efendant Cooper has some notwédradshaw’s testimony, this
court denies Defendant’s Motida Strike. This court ordersounsel for Underwriters to
make the disclosure required Byle 26(a)(2)(C) within fourtee(l4) days of this order.
If Cooper requests additional time to securelauttal witness, this court will grant him
leave to do so.

V. Conclusion

Plaintiff's Motion for Partih@Summary Judgment is granted,part, and denied, in
part. As to Plaintiff's request for rescissiohthe insurance policy assue in this case,
this court finds that there is a genuine issumaferial fact as tone element required for
rescission. As such, the court denies to nekthe policy. As to Rintiff's request that
summary judgment be granted to Defendant Cooper'sunterclaim for bad faith, this
court grants the motion. Accordingly, Detiant Cooper’s counterclaim for bad faith is

hereby dismissed.
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As to Defendant Cooper's Motion to &&i this court deniethe motion. This
court orders counsel for Underwriters toake the disclosure required by Rule
26(a)(2)(C) within fourteen (14) days dfis order. If Defendant Cooper’'s counsel

requests additional time to secaaebuttal witness, this cdwwill grant her leave to do

So.

IT IS SO ORDERED.
February21,2012 Josephir. Anderson Jr.
Columbia,SouthCarolina UnitedStatedDistrict Judge
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