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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

SarahPark, ) C/ANo.: 3:10-cv-2949-JFA
Plaintiff, ;

Southeast Service Corp., : )
Defendant. ) )

Defendant Southeast ServiG®orporation moves the cduto exclude Plaintiff’s
expert witness from this case because of a potential conflict of interest created by the
expert's communication with counsel forettDefendant several weeks prior to the
Plaintiff's decision to retain the expe@n May 11, 2011, counsel for the Defendant
contacted Dr. Donna Schwartz-Watts by phlene to discuss the possibility of her
serving as an expert witnessr the Defendant in this sa. According tocounsel for
Defendant, she explained the facts of the tader. Schwartz-Watts, as well as the type
of information she had already received realdte Plaintiff's claimfor emotional distress.
She avers she also relayed several mempiessions about the case to Dr. Schwartz-
Watts. At the conclusion of their convetisa, counsel for Defendant expressed her
desire to retain Dr. Schwartz-Watts as ewpert, but that herlient would have to
approve her use as an expert and her feedstdhéefore she could retain her officially.

After the conversation, Dr. Schwartz-Wadtsnailed Defendant her curriculum vitae and
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her fee schedule so that counsel for the Bedat could make that information available
to her client.

On June 9, 2011, courséor Plaintiff contactedDr. Schwartz-Watts about
retaining her as an expert for Plaintiftese. Dr. Schwartz-Watts had not heard back
from Defendant by this date, and she clatm&iave only vaguelyecalled talking with
counsel for the Defendant about the case. She informed Pwictunsel of the fact that
she may have spoken with counsel for Befendant, but she concluded, after talking
with a member of the South Carolina bench and a member of the South Carolina Bar, that
she was not conflicted to such an extent gta could not serve as an expert for the
Plaintiff. On June 17, 2011Rlaintiff designated Dr. Schawtz-Watts as her expert
witness, which led to the filingf this motion by the Defendant.

As the law provides, “[tlhe Court hasethnherent power to disqualify experts.”
See, eg., W.R. Grace & Co. v. Gracecare, Inc., 152 F.R.D. 61, 64D. Md. 1993). “That
power derives from the necessity to protecvileges which may be breached when an
expert switches sides, and from the necessiprdéserve public confidence in the fairness
and integrity of judiial proceedings.1d. In reviewing a motion talisqualify an expert
based on communications with the othetesiother courts have implemented a two-
prong test: First, the court must determineethler the attorney alient acted reasonably
in assuming that a confidential relationshipsofme sort existed with the expert, and, if
so, whether the relationship developed iatanatter sufficiently substantial to make
disqualification or some othejudicial remedy appropriateld. (internal quotation

omitted).



While it is certainly a close call, theourt believes Defendé established both
elements of the two-prong test. She hadconversation with Dr. Schwartz-Watts
regarding her mental impressions of this case, in particular, the Plaintiff's claim for
emotional distress. Moreover, Dr. Schwartaft8 e-mailed her infmation to counsel
for the Defendant in order to be retainedaasxpert. The court believes this relationship
was sufficiently substantial, iight of the considerationdiscussed below, to warrant
disqualifying Plaintiff's expert irthis case. If there was aimnt that the counsel for the
Defendant hadantacted Dr. Schwartz-Wsa and delayed getting dain touch with her
in an order to preclude the Plaintiff fromtaming her, the court wiad be inclined to
deny Defendant’'s motion. But that is nibte case here. Counsel for the Defendant
submitted Dr. Schwartz-Wattsfarmation to its client orMay 17, 2011, only several
days after speaking with her, in an efforiotatain her client's approtat was the client
that took a while to respond its lawyer, and it appears to the court that counsel for the
Defendant had every inteon of hiring Dr. Schwartz-Watts as an expert.

Regardless of the satisfaction of theotprong test discussed above, the court
cannot overlook the fact thés duty is to ensure publiconfidence in the fairness and
integrity of the legal systenThe parties have admitted thitaey have put on hold any
work by experts in this case pending the resmtuof this motion. Thus, Plaintiff is not
heavily invested in this expe and the expert has no pemal knowledge of the facts of
this case, which would make her involvemeatessary. As such,dltourt finds it more
prudent to remove any possible conflictsileht can do so without prejudicing either
party in any considerable manner. The caurhindful of the god working relationship
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between Plaintiff's counsel and the expéut that fact does not outweigh the benefit
realized by this case and this tribunal inking sure that any potential problems arising
from this issue are quashed at this stageeofitigation. Both sidesanceded the fact that
other experts are available who can analyzedhges Plaintiff's expert was retained to
address, and this court will amend the skiieg order to allowfor the parties to
continue developing their case in light ofstltourt’s ruling. Accadingly, Defendant’s
motion to exclude the PIdiff's expert is granted.

IT IS SO ORDERED.
%«@l&. Cohdinton Dy

August24,2011 JosephR. Anderson Jr.
Columbia,SouthCarolina UnitedStatedDistrict Judge



