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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OFSOUTH CAROLINA
COLUMBIA DIVISION

Destiny A. Woods, C/A No.: 3:10-3160-SVH

)
Plaintiff, ;
VS. )

)
Wells Fargo Bank, N.A., d/b/a)

Wachovia and f/k/a as Wachovie}
Financial Services, Inc.; and Earnestir)e WRITTEN OPINION AND ORDER

Brown, Melinda Price, Cateshia
Pinkney-Blanding and Cheryl Helms, iny

their individual capacities, )
Defendants. ;

Plaintiff filed this action on Decembet4, 2010, alleging violations of the
Americans with DisabilitiesAct, 42 U.S.C. 8§ 1218let seq. defamation, negligent
supervision, and civil conspiracy agaitgr employer Wells Fargo Bank, N.A., d/b/a
Wachovia and f/lk/a as WachaviFinancial Services, Incand her coworkers and/or
supervisors Earnestine Brown, Melinda Bri€Cateshia PinkneBlanding and Cheryl
Helms, in their individual capacities (colleatly “Defendants”). [Entry #1]. This matter
comes before the court on Defendants’ MotiorDismiss for Lack of Prosecution and
for Sanctions filed on November 15, 2011. [igr#50]. For the reasons that follow, the
court grants the motion.

l. Factual and Procedural Background
Plaintiff originally appeared through aosel, and after Defendants appeared, the

court entered a Scheduling Order that established August 1, 2011 as the deadline for
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completion of discovery. [Entry #7]. On March 3, 2011, Defendants served Plaintiff with
a Notice of Deposition for Adrl3, 2011. [See Defs’ Briekntry # 50-1 at 2]. On March
7, 2011, Defendants served Plaintiff with thEirst Set of Interrogatories and Requests
for Production of Documents (“Written Discay®), responses to which were due by
April 6, 2011. [Entry #39-1].

On April 14, 2011, Plaintiff's counselléd a Motion to be R&ved as Counsel,
which motion the court granted that day, thge with an extensioof time for Plaintiff
to obtain new counsel by Mal2, 2011. [Entry #25]. AftePlaintiff failed to retain
counsel by the deadlin¢he court advised her that she vl be proceeding with this
matterpro seas of May 13, 2011, although shenaned free to obtain counsel at any
time. [Entry #29, #32]. The court’s order remed the parties that discovery in this case
would end on August 1, 201[Entry #29]. By letter datk July 7, 2011, Defendants’
counsel informed Plaintiff that her responses to the Written Discovery served on March
7, 2011 were past due and requested thatpsbduce her responses by July 17, 2011.
[Entry #39-2].

Defendants attempted to serve Plaintiithhan amended Notice of Deposition for
July 19, 2011. [Entry #39-3Plaintiff refused to accept service of the amended Notice
and returned it to Defendants’ counsel. [ErtB0-2]. Defendants state that they retained
a court reporter and traveled from Charlodeyth Carolina to Colonbia, South Carolina
to proceed with Plaintiff's depa®n. [See Defs’ Brief, Enyr # 50-1 at 23]. Plaintiff
failed to appear for her Juli9, 2011 deposition, as thepassition transcript reflects.

[Entry #50-3].



Plaintiff also failed to respond to thW'ritten Discovery, and Defendants filed a
motion to compel on August 1, 2011. [Entry #3®]aintiff failed to file a response to the
motion to compel or otherwise respona the Written Discovery. By order dated
September 13, 2011, the court grantedfeDdants’ motion, noting “Plaintiff is
specifically advised that she is subjectdiscovery under the Federal Rules of Civil
Procedure. See Fed. R. Civ.28-37,” and directed Plaifitito provide responses to the
Written Discovery by October 14, 2011. [Ent#45]. The order also directed that
“Plaintiff shall also participat e in the taking of her depaition (in accordance with
Fed. R. Civ. P. 30) should Dendants attempt to do so again. Id. (emphasis in
original). The order further stated tha&laintiff is specifically warned that failure to
fully respond to Defendants’ dscovery requests and/or participate in her deposition
may result in sanctions, including dismissal ofhis action. See FedR. Civ. P. 37 and
41. If Plaintiff fails to prosecute her caseor fails to comply with these rules or the
Court’'s order, Rule 41 allovs a defendant to move to dismiss the action with
prejudice. See Rule 41(b), Fed. R. Civ. Pld. (emphasis in original).

Defendants attempted to notice PIdfigi deposition for Otwber 24, 2011 by
United States mail and Plaintiff again redd to accept sewe. [Entry #50-2].
Defendants retained a process server tsqmally serve Plaintiff with the Fourth
Amended Notice of Deposition d@ctober 4, 2011. [Entry47]. Defendants note that
they retained a court reporter and travdieidn Charlotte to Columbia to proceed with
Plaintiff's deposition. [See DefBrief, Entry # 50-1 at 4]. Riintiff again failed to appear

for her deposition on October 224011, as the deposition transcript reflects [Entry #50-4],

3



despite the court’'s order compelling her atterm@a Defendants indicate that Plaintiff
provided no notice tthem that she would be late @herwise unavailable for the noticed
date. [See Defs’ Briekntry # 50-1 at 4].

Plaintiff has also failed to respond the Written Discovery Plaintiff's only
attempt to explain her failut® respond to the Written Beovery and her noncompliance
with the court rules and orders is a lettided on October 18, 2011 [Entry #48], that
attempts to blame her formattorney, whom the court relied of his duties in April
2011.

On November 15, 2011, Defendants filed thstant motion to dismiss for lack of
prosecution and for sanctionsgaing that Plaintiff's flagrantiisregard for her discovery
obligations pursuant to court rules and ordemsders this action subject to dismissal
under Fed. R. Civ. P. 41(land 37(b). [Entry #50].As Plaintiff is proceedingro se
Magistrate Judge Joseph R. McCrorey entaredrder on November 16, 2011, pursuant
to Roseboro v. Garrisqrb28 F.2d 309 (4th €i1975), advising her of the importance of
a motion to dismiss and of the need for hefil an adequate sponse. [Entry #43].
Plaintiff was specifically advised that if elfailed to respond adquately, Defendants’
motion may be granted, ¢heby ending this cased. Notwithstanding the specific
warning and instructions skdrth in Judge McCrorey’Rosebormrder, Plaintiff failed to

respond to the motion. On November 16, 2QlLidge McCrorey alsssued a notice for a



status conference hearing to liiedld on NovembeB0, 2011, and directedlaintiff to be
present. Plaintiff did not appear for the status confererfEamtry #53].

On January 1, 2012, this case wasssigned from Judge McCrorey to the
undersigned Magistrate JudgeéOn January 9, 2012, thendersigned issued an order
directing Plaintiff to advise the court asvtiether she wished to gnue with this case
and to file a response to theotion to dismiss for lack gbrosecution and for sanctions
by January 20, 2012. On Janp&0, 2012, Plaintiff filed aesponse [Entry #67] and on
January 30, 2012, Defendanttedi a reply [Entry #68]. Rintiff filed a sur reply on
February 14, 2012 [Entry7®] and additional attachments/supplements on February 15,
2012 [Entry #71] and Februargl, 2012 [Entry #72]. Nonef Plaintiff's filings is
responsive to the motion to digs for lack of prosecution drfor sanctions, but instead,
the filings discuss Plaintiff's terpretation of the s¢ngth of her claims. On February 22,
2012, Defendants filed a motion toike Plaintiff's sur reply [#73].

Il. Discussion
A. Dismissal is Warranted under Fé&.Civ. P. 41(b) and 37(b)(2)(A)

Defendants argue that their motion shouldgbented, pursuant to Fed. R. Civ. P.
41(b) and 37(b)(2)(A) bmuse Plaintiff failed to resporid their Written Discovery and

repeatedly failed to appearladr depositions despite courtes and orders with warnings

' On November 29, 2011, Plaintiff filed a tran [Entry #57] to reschedule the status
conference, and Judge McCrorey orally @drthe motion at the hearing on November
30, 2011. [Entry #58].



of the consequences of her failure to stm Plaintiff argues that she would like to
continue her case and statesishénable to find an attorney.

Pursuant to Rule 37, the court may impasnctions, includg dismissal of the
action, for the failure to obey a discoyeorder. See Fed. R. Civ. P. 37(b)(Bee
Robinson v. Yellow Freight Syd32 F.R.D. 424W.D.N.C. 1990)aff'd, 923 F.2d 849
(4th Cir. 1991)(upholding dmissal with prejudice géro seplaintiff's claim pursuant to
Fed. R. Civ. P. 37(b)lChambers v. NASCO, In&01 U.S. 32, 62 (1991)(courts have the
authority to dismiss cases under Rules 37 4&has part of the courts’ “comprehensive
arsenal of Federal Rules and stattibegrotect themselves from abuse”).

Prior to imposing the sanction of dismissdle district court must consider four
factors: (1) whether the noncomplying partyeacin bad faith; (2) the degree of prejudice
suffered by the other party or parties agesult of the failurgo comply; (3) the
deterrence value of dismissad a sanction for naompliance; and (4) the efficacy of a
less drastic sanctioMutual Fed. Sav. & Loans'n v. Richards & Asso¢c$872 F.2d 88,
92 (4th Cir. 1989). The Fourth Circuit i@mphasized the importance of warning the
offending party of what may follow prior tdismissing the action for failure to comply
with discovery obligationsSee, e.g., Hathcock v. Navistar Int'l| Transp. Cof8 F.3d
36, 40 (4th Cir. 1995)Choice Hotels Int’lInc. v. Goodwin & Boonell F.3d 469, 473
(4th Cir. 1993)(courtnust give the noncomplying parén “explicit and clear” warning
of the consequences of failing to sétithe court’s conditions and ordergplatchy v.

Arthur Murray, Inc, 816 F.2d 951, 953 (4th Cir. 1987)(stating that warning was a



“salient fact” that distinguished cases which default judgment was an appropriate
sanction for discovery abuse under Rule 37).

A complaint may be dismissed pursuantRale 41(b) for fdure to prosecute
and/or failure to comply with orders of the cowallard v. Carlson 882 F.2d 93 (4th
Cir. 1989),cert. denied 493 U.S. 1084 (1990 handler Leasing Corp. v. Lope@69
F.2d 919 (4th Cir. 1982 In considering whether to disss an action pursuant to Rule
41(b), the court is required toonsider four factors: Jlthe degree of plaintiff's
responsibility in failing to respond; (2) the aomt of prejudice to the defendant; (3) the
history of the plaintiff in proceeding in dilatory manner; and §4the existence of less
drastic sanctions other than dismis&avis v. Williams588 F.2d 69 (4th Cir. 1978).

Courts have held that because the stanftardismissals under Fed. R. Civ. P. 37
is virtually identical to that fiodismissal for failure to prosaete under Fed. R. Civ. P. 41,
“the Court can combine its analysis of the question whether dismissal is appropriate
under” both RulesSilvious Il v. RR Donnelly & Song011 U.S. Dist. LEXIS 96920, * 6
(W.D. Va. 2011)¢iting Carter v. Universityof West Virginia Sys23 F.3d 400 (4th Cir.
1994)).

Plaintiff has failed to respond to Defendsirdiscovery requests or appear for her
deposition and all of the fac®meighing in favor of dismsing Plaintiff's lawsuit are
present. First, Plaintiff is proceedipgo se so she is entirely responsible for her actions.
It is solely through Plaintiff's neglect, andtribat of an attorneythat she has not fully
responded to the Written Diseery and that she failed sppear for her depositiornSee

Ballard v. Carlson 882 F.2d 93, 96 (4th Cir. 1989)(stating thed selitigants are subject
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to the same respect for court orders asrditigants). Plaintiff appears to have acted in
bad faith as she has ignored court ord@&a#ed to show for her depositions, and has
provided no reasonable basis for failing toso Plaintiff was warned by the court on
September 13, 2011, that anyue failure to prosecute helaim, or failure to comply
with the court’s order, would result in sanci®) including dismissal of her action. [Entry
#45]. Therefore, Plaintiff had ample notidkat her failure to properly engage in
discovery in this action codlresult in its dismissal.

Second, Defendants have bgarjudiced because Plaiifitfailed to cooperate in
discovery, including failing to provide fullesponses to written discovery despite an
order from the court to do s@nd because Plaintiff failetb appear at her noticed
depositions. Defendants have made multigtenapts to properlyserve Plaintiff with
various court documents, only have those documents retedito Defendants’ counsel’s
offices. Defendants have expended signifidane, money, and resources in preparing
for, traveling to, and attending Plaintiffdepositions at which she failed to appear.
Defendants have been forced to seek twdione for extensions of time in which to
complete discovery and a tmun to compel Plaintiff's participation in discovery
proceedings. Further, Plaintifffailure to participate in # prosecution of her case has
impeded Defendants’ ability to complete disagvand has made it impossible to prepare
their defense in this action.

Third, Plaintiff has demonstrated a hist@f proceeding in a dilatory fashion in
this matter since Aprie011. Plaintiff has (1) returnatumerous court documents which

Defendants’ counsel have attempted to servéer; (2) failed to respond to Defendants’
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Written Discovery due on April €011, (3) failed to file regmses to motions filed with
the court despite orders to do; (4) failed to appear in cdwhen ordered to do so; and
(5) twice refused to appear for her deposittorshow cause for habsence, despite this
court’s order compelling her tdo so. Plaintiff's pattern oflagrant disregard for this
court and for Defendants is a waste ofuable time and resources and cannot be
reasonably tolerated further.

Finally, there is no evidence that sanctidess drastic than dismissal would be
appropriate in this cas&ee Bullard v. Sgt. Terrence Ford2011 U.S. Dist. LEXIS
75157, *4 (D.S.C. 2011)(dismissal pifo seplaintiff's action appropriate where plaintiff
failed to respond to discovery, motion to cahand failed to comply with court’s order
regarding discovery)erierson v. Parke2007 U.S. Dist. LEXIS 28365, *14-15 (D.S.C.
2006)(ordering dismissal of action where pldirfailed to respond to discovery requests,
failed to comply with court orders andfueed to appear for her deposition without
explanation);Ballard v. Carlson 882 F.2d at 95 (Magistte Judge’s prior explicit
warning that a recommendatiofh dismissal would result fromlaintiff's failing to obey
his order was proper grounds for districtud to dismiss suit when plaintiff did not
comply despitevarning).

Dismissal of this case is proper undertbBiule 37 and 41. Dismissal is proper
under Rule 37 because Plaintiff's actiondiaate bad faith, Defendts have shown that
they have suffered prejudice as a result afriiff's failure to canply, dismissal provides
significant deterrence as a sanction for nond@npe, and the efficacy of a less drastic

sanction is unlikely. Dismissal is proper unéile 41 because Plaintiff is responsible for
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her actions, Defendants have shown that tieye been pragiced by Plaintiff's actions
and inactions, Plaintiff has laistory of proceedig in a dilatory manner, and sanctions
less drastic than dismissal are not effectively available. For déisens outlined in detail
above, the court dismisses IlE#i’s action pursuant to Fed. Civ. P. 371) and 41(b).

B. Monetary Sanctions are Warrantedddr Fed. R. CivP. 37(b)(2)(C).

Because the court granted Defendantstiomto compel Plaintiff's deposition in
its September 13, 2011 order, Plaintiff's tmé to appear for medeposition on October
24, 2011 is in violation of #court’s order and monetasanctions are warranted under
Fed. R. Civ. P. 37(b)(2)(C)Pursuant to Fed. R. CiWw. 37(b)(2)(C), the court is
authorized to order ktigant to pay sanctions for the ceselated to the litigant’s failure
to comply with a court ordeincluding “the reasonablexgenses, including attorneys’
fees, caused by the failureinless the failure was substally justified or other
circumstances make an ardl of expenses unjusSeefed. R. Civ. P. 37(b)(2)(C).

The court's September 13, 2011 ordeompelled Plaintiff to respond to
Defendants’ Written Discovery by October 14120and to attend he&leposition. [Entry
#45]. To date, Plaintiff hasot provided responsés the Written Discovery and failed to
attend her properly noticed degpiton on October 24, 2011.

Aside from a letter she filed with theourt on October 18, 2011 blaming her
former attorney, Plaintiff hafiled to provide any reasomuch less a reasonable excuse,
for her noncompliance iih the court’s rules and ordeesd has failed to explain her
refusal to communicate with Defdants’ counsel. Plaintiff appears to have forgotten that

she initiated this lawsuit, hang caused Defendants to bevesl with process under the
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Federal Rules of Civil Procedure, havingquested and submitted to the court’s
jurisdiction of the claims contained in hemaplaint, and having caused Defendants to be
responsible for their compliance withe court’s rules and orders.

The filing of a federal lawsuit is not childjday. It is a seous endeavor whose
hallmark is the rule of law. Participantsadawsuit are subject to the supremacy of law,
which means that all persons are subject éddlw and expected tmmport with the law
based on standards and procedures to fuli#lfitst rule of civil procedure to secure the
“just, speedy, and axpensive determination of eveagtion and proceeding.” Fed. R.
Civ. P. 1. The court does not enter orderly-nilly and a scheduling order is “not a
frivolous piece of paper, idly entered, whican be cavalierly disregarded ... without
peril.” Forstmann v. Culpl114 F.R.D. 83, 85 (MD.N.C. 1987) (quotingsestetner Corp.

v. Case Equipment Gol08 F.R.D. 138, 141 (D. M&.985). The use of discovery
closure dates are important tools for cas@nagement and the active participation of
litigants within therules and orders of the court igpected, regardless of whether they
are represented by counsel or progaexdse

Plaintiff's actions are perpkéng: she has not deniedviag returned every form
of communication Defendants have attemptederve on her since she terminated her
former counsel and she has refused taalby the court's rules and orders and
communicate with counsel for Defendants that ishguing. In lightof these facts, the
court can think of no justifetion that would make moneyasanctions inappropriate.
Accordingly, pursuant to Fed. R. Civ. 37(b)(2)(C), the court imposes monetary

sanctions for Plaintiff's complete disreddor the court's September 13, 2011 or&ee
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Sawyers v. Big Lots Stores, In2009 U.S. Dist. LEXIS 1098 (W.D. Va. 2009)(ordering
that Plaintiff pay the reasonable expensedunling attorneys’ fees, caused by her failure
to comply with her discovg obligations). Defendants erawarded sanctions for the
reasonable attorneys’ fees atmbsts associated witthmeir counsel’s travel to Columbia,
South Carolina for the deposition; for tlnount of time spent in preparation for
Plaintiff's deposition; the costassociated with retainingpsiocess server to personally
serve Plaintiff with the noticef deposition after she returned Defendants’ prior attempts
of service; and the court reporter's fee to be available to tibasthe deposition on
October 24, 2011, which Defendants sitbriotal $4,438.72. The court grants
Defendants’ request for monetary sanctionsresid®laintiff in the amount of $4,438.72.

. Conclusion

Based on the foregoindyefendants’ motion to dismiss and for sanctions is
granted. The court grants sanctions agataintiff in the amount of $4,438.72 to be
paid to Defendants.Defendants’ motion to strike [Entr#73] Plaintiff's sur reply is
denied as moot.

IT IS SO ORDERED.
February 23, 2012 ShivaV. Hodges
Columbia,SouthCarolina United States Magistrate Judge

NOTICE OF RIGHT TO APPEAL

The parties are hereby notified that any right to appeal this
order is governed by Rules 3 and 4 dhe Federal Rules of Appellate Procedure.
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