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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

TRACEY KNOTT, ERIC KNOTT and )
MYRANDA KNOTT, ) Civil Action No. 3:11-cv-158-CMC
)
Plaintiffs, ) OPINION AND ORDER
) ON MOTION FOR
V. ) SUMMARY JUDGMENT
)
STEVEN DEESE, BENTLEY INDUSTRIES, INC.)
ENCORE BOAT BUILDERS, LLC, )
MARINE EAST, INC., d/b/a MarineEast.com, )
)
Defendants. )
and

)
)
MARINE EAST, INC., )
)

Third-Party Plaintiff, )
)
V. )
)
MARINER SAIL AND POWER YACHTS, INC., )
and MARINE TOOL, INC, )
)
Third-Party Defendants. )

)

Through this action, Plaintiffs Tracey Knott (“Tracey”), Eric Knott (“Eric”) and Myranda
Knott (“Myranda”) (collectively “the Knotts”)eek recovery for damages flowing from an injury
Tracey suffered on July 26, 2008, in Amm. That injury consisted tife loss of two fingers which
were severed when they were caught in thectpipoint” between the harall and open gate of a

pontoon boat owned by friends of the family. In tlo@mplaint, the Knotts allege that Defendant

Marine East, Inc. (“Marine East”) is at least partially responsible for that injury because of dgfects
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in a finger-pinch guard (“ball guard”) which Marig@ast designed and sold and which was install
on the pontoon boat on which Tracey Knott was injured.

In its answer, Marine East denies that & bay responsibility for Tracey’s injury (or Eric

and Myranda’s related claims). Dkt. No. 23 (aesfiled March 16, 2011). Marine East’s defende

rests primarily on assertions that it is not thitgmwhich manufactured and sold the particular bd|

1%
o

guards which were installed on the boat owned by the Knotts’ friends Dkt. No. 23 § 7 (denyind “that

it designed, manufactured, marketed, or sold thstigl ball guards that were allegedly on the boat

that is the subject of this action”). Instead, Marine East asserts that the ball guards at issye were

sold by Mariner Sail and Power Yachts, Inc. dMatine Tool, Inc., (“Predecessor Corporations’

which Marine East names akird-Party Defendantsld. Marine East concedes, nonetheless, “thiat

it has manufactured and sold ball guards after December 19, 2007,” when it “purchased th¢ good

will and assets” of the Predecessor Corporatiolas.f{ 7, 11;see alsad. § 42 (referring to

purchase of “good will, assets and products” from Predecessor Corporations).

This matter is before the court on Marine Easiotion for summary judgment. Marine East

argues, first, that it cannot be held liable uraleuccessor liability theory because the Knotts hgve

failed to plead any successor liability claim. It further argues that no such claim could su

under the facts of this case because the traarsabrough which it acquired the rights to sell th

cceed
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ball guard did not include an assumption of any relevant liabilities. Finally, Marine East argues that

there is no evidence that any defect in the ball guard caused Tracey’s injury. For the reas
forth below, Marine East’s motion is granted in part and denied in part.

STANDARD

Summary judgment should be granted if “thevant shows that there is no genuine dispute

as to any material fact and the movant is eutittejudgment as a mattef law.” Fed. R. Civ. P.

pNS Se




56(a) (as amended December 1, 2010). It is well established that summary judgment shq
granted “only when it is clear that there is ngdig concerning either the facts of the controver
or the inferences to be drawn from those fac®uilliam Inv. Co. v. Cameo Propertie®l0 F.2d
1282, 1286 (4th Cir. 1987).

The party moving for summary judgment hadtheden of showing the absence of a genuil
issue of material fact, and thewrt must view the evidence before it and the inferences to be dr
therefrom in the light most favorable to the nonmoving pddyited States v. Diebold, In869
U.S. 654, 655 (1962). When the nonmoving party hasliimate burden of pof on an issue, the
moving party must identify the parts of the retthat demonstrate éghnonmoving party lacks
sufficient evidence. The nonmoving party musitigo beyond the pleadingsd direct the court
to “particular parts of materials in the recowhich support the nonmoving party’s claims or sho
“that the materials cited do not establish the absence or presence of a genuine dispute, on
adverse party cannot produce admissible evidence to support the fact.” Fed. R. Civ. P.

A party “cannot create a genuine issue of makdact through mere speculation or thg
building of one inference upon anotheBeale v. Hardy769 F.2d 213, 214 (4th Cir. 1985).
Therefore, “[m]ere unsupported speculation . . . is not enough to defeat a summary jud
motion.” Ennis v. National Ass’n of Bus. & Educ. Radio, |ia& F.3d 55, 62 (4th Cir. 1995).

DISCUSSION
The Knotts’ Failure to Assert Successor Liability Claims

The Knotts have been on notice of Marinesttsadefense that it isot the entity which

manufactured or sold the particular ball guarndsie since Marine East filed its answer on Mar¢

16, 2011. Despite this long-standing notice, thettsnmave not sought to amend their complai
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either to allege successor liability claims agaihatine East or to add the Predecessor Corporatid
(or their owner) as Defendants in this action. The nature of Marine East's purchase of &

goodwill and products has, however, been explored through discovery, suggesting that all

have been on notice that the Knotts intendesktk to hold Marine Baliable under a successof

liability theory.

The Knotts’ failure to assert successor liabittgims against Marine East in the original

complaint is both understandable and excusable given information included on Marine §
website which suggested that Marine East ffaunded” by David Thomas who designed the b3
guards. SeeDkt. No. 82 at 9, Argument § Ill. B. Thagiginal confusion (caused by Marine East
does not, however, excuse the Knotts’ subsequiutgdo seek to amend the complaint to assq
a successor liability claim after repeof Marine East’'s answer and a reasonable period for relg
discovery. Notably, the schedule in this action has been extended by consent on multiple ocd
with two of the amendments extending tteadline for amendment of pleadin§geDkt. No. 15
(setting original amendment deadline of MayZ21,1); Dkt. No. 32 (extending amendment deadlir
to June 24, 2011); Dkt. No. 66 (extending adment deadline to August 23, 2011). The late
amendment deadline fell over five months after Marine East filed its answer.

The Knotts have not, even npfiled a motion to amend tle®mplaint. They do, however,
suggest that Marine East has been on notice of the Knotts’ intent to pursue Marine Eag
successor liability theory given that the issue emgslored in discovery.They also assert that
“[w]ith the court’s permission, Plaintiffs will aend their complaint to allege successor liabilit
pursuant to Rule 15, FRCP.” Dkt. No. 82 at 9-10.

The Knotts’ suggestion that they are willingamend their complaint is too little, too late.

First, the suggestion of a willingness to amendot a motion to amend, which would normally
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attach the proposed amended complaint. For related reasons, the suggestion fails to give n
the factual allegations or the specific theoaesvhich the Knotts rely (though it might be assumg
they would mirror the arguments raised in oppms to Marine East’s motion). The delay in
seeking to amend is particularly significant giveattine Knotts’ suggestion of an intent to amer]
comes after the close of discovery and in respéms motion for summary judgment. Finally, th
Knotts’ present memorandum fails to demonstgated cause for their delay in seeking to amen

particularly in light of the twice-extended amendment deadline.

Despite these considerations, the court willnest its summary judgment determination on

the absence of an express successor liability clmstead, it determines, on the merits, that the
are no facts which might support successor liahilitger any legally viable theory suggested 4
the Knotts’ responsive memorandum.
I. Governing Law

Before considering the merits of the Knofistential successor liability theories, the cou
must determine which states’ laws control. fe@sons explained below, the court concludes tk
New Jersey law controls any determination based on the contract through which Maring
purchased assets, good will, and other rights fitwerPredecessor Corporations and Arizona |g
controls any determination based on other successor liability theories.

In a diversity action, federal courts apply the forum state’s choice of law Kilason v.

Stentor 313 U.S. 487 (1941). Thus, the court first looks to South Carolina law.

! Despite first acknowledging that the forsmate’s choice of law rules apply, the Knott
argue for application of Arana’s choice of law rulesSeeDkt. No. 82 at 7 (discussingyinsor v.
Glasswerks PHX, LLC63 P.3d 1040 (Ariz. Ct. App. 2003)). This argument is based o
misreading oVinsor, a Arizona state-court decision whigbpéied Arizona’s choice of law rules.
Thus,Winsordoes not conflict witklaxon(as it applied the forum state’s choice of law rules) ar]
in any event, could not override the Supreme Court’s clear dictate as to the law to be appl
federal courts sitting in diversity.
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In tort actions, South Carolina follows the doctrindeafloci delictj that is, it applies the
substantive law of the place where the injury occuriidtbrnton v. Cessna Aircraft C&86 F.2d
85 (4th Cir. 1989). Here, the injury occurred in Arizona. Thus, Arizona law would apply tg
extent successor liability claims are founded on tort law.

South Carolina also generally gives effecttmice of law provisions freely entered in i
contract. See Albemarle Corp. v. Astrazeneca UK L6@8 F.3d 643 (4th Cir. 2010). Here, th
transaction which potentially gives rise to successor liability is evidenced by a written cor
which provides that the contrawill be governed by Newersey law. Therefore, to the exter
successor liability turns on interpagion of the contract through wah Marine East acquired rights
from Predecessor Corporations, New Jersey law controls.

lll.  Successor Liability

Under Arizona law, a successor corporation is not normally liable for the predeces
liabilities unless one of the following four exceptions is present:

(1) the successor corporation expresslymualiedly agreed to assume the liabilities

of the predecessor corporation; (2) thkeged transactions between the two

companies amounted to a consolidation or merger of the corporations; (3) the

successor corporation is a mere continuation or reincarnation of the predecessor
corporation; or (4) clear and convincing evidence shows that the transfer of assets
from the predecessor corporation to thecessor corporation was for the fraudulent
purpose of escaping debt liability.
Warne Investments, Ltd. v. Higgiri®©5 P.3d 645, 650 (Ariz. Ct. App. 2008) (citiadR. Teeters
& Assocs., Inc. v. Eastman Kodak GB86 P.2d 1034, 1039 (Ariz. Ctpp. 1992)). Each of these
potential bases is addressed below.
A. Express or Implied Assumption of Liabilities

In determining whether there was an express or implied assumption of liability, the

looks to the intent of the parties to the relevant transaction. As noted above, that transag

the
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evidenced by a written contract which is congdruader New Jersey law. Thus, interpretation pf

this particular basis for imposing successoriliigunder Arizona law, ultimately requires a looK
at New Jersey law regarding construction of contracts.

New Jersey follows the general rule that contract terms which are clear and unambi
should be enforced as writtesee, e.g., Watson v. City of E@stinge, 815 A.2d 956, 959 (N.J
2003) (“when the terms of a contract are chyad unambiguous, there is no room for constructi
and the court must enforce those terms as written”). Surrounding circumstances may, howe
considered as a means of interpreting the writing, but not to modify its téms.

The Knotts do not argudat there has been any express assumption of liability. Instg
they argue that Marine East “impliedly assurttelliabilities of the [Predecessor Corporations].
The Knotts draw this conclusion from the follogievidence: (1) before closing, the owner of th
Predecessor Corporations informed Marine Eastiser “of a potential finger pinch claim” (by
someone other than Tracey Knott); (2) both the seller and buyer understood the Predq
Corporations would dissolve soon after the purehbsaving them unavailable to respond to af
litigation; (3) the purchase price was negotiadtgdndividuals with knowledge of the potentia
claim; (4) the agreement included an indempityvision; and (5) Marie East acquired liability
insurance.

The above facts do not support an inferenagmpfied liability. As Marine East points out,
the asset purchase agreement referred to assumgbtspecified liabilities which were “described
as trade payables, accruals and taxes.” The agreement also stated that the liabilities whig
assumed were listed on an “Exhibit C,” which the Predecessor Corporations’ owner does not

ever seeing and Marine East’s owner denies ever existed.
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For purposes of the present order, the colliragsume that the absence of Exhibit C creatgs

D

an ambiguity as to precisely what liabilities wassumed and that this ambiguity opens the dqor

for the Knotts to present extrinsic evidence of intent. The proffered extrinsic evidence copsists

primarily of the vague notice of a potential claamd assertion that Marine East purchased liability

insurance. This evidence is insufficient to suggasmplied assumption of tort liability for events

which had not yet occurred because it is equally consistent with non-assumption of liability as with

assumption of liability. Moreover, even if thmdormation provided regarding one possible fingef
pinch claim was sufficient to suggest assumptiolmability for that claim, it would not be enough
to suggest assumption of liability for future similar claims.

More significant is the actual language of theeagnent. First, the agreement “describe[s

the categories of assumed liabilities as “trade p@&galalccruals, and taxes.” It also indicates that

these are “specific” items capable of being sethfon a list and that the list “represent[s] th

complete and accurate list of liabilities that exadi[as of the last financial statement of SELLER

D

dated the 31st day of December , 2006}ith no subsequent material change “outside the ordingry

course of business.” Collectively, this languagggests that the list would include only normg

business expenses.

The potential claim to which the Knotts refeot even a contingetiability at that point,

is not likely to appear on suehlist. Indeed, the relevant deposition testimony suggests only that

the owner of the Predecessor Corporations shihetdhe had been informed by another agent for

the Predecessor Corporations that a customettl@®endustries, L.L.C., also a Defendant in thi
action) had (1) mentioned a finger injury, (2) askkit could return previously purchased ball

guards, and (3) been informed that it could do so. The Predecessor Corporations’ owner |

U7

ad not

received any further information regarding the injury and the ball guards had not been returned.
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Nothing in this limited disclosure suggests mibr@n minimal notice of # possibility of a rather
non-specific claim. It does not suggest the exceri an actual claim which was likely to be liste
on a list of “specific liabilities” which might reasonably be “described as trade payables, acq
and taxes.” Neither does it suggest a geresslimption of liabilities for injuries which, like
Tracey Knott’s injury, might occur in the future.

The mere facts that (1) the agreement caethan indemnification provision and (2) Maring

East purchased liability insurance likewise fagtiggest an implied assumption of liabilities. Thie

o

ruals
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inclusion of the indemnity provision is consistent with the other terms of the contract (including

assumption of specified liabilities), so does not support an inference of some broader assu
of liabilities. Similarly, the purchase of insurans&onsistent with the operation of any busine
and, therefore, fails to give rise to an inferepic@ssumption of general liabilities of the Predecess
Corporations.

B. De Facto Merger

The Knotts do not argue that there has been a de facto rherger.

C. Mere Continuation

In arguing that Marine East is a “mere tinnation” of the Predecessor Corporations, th
Knotts rely on the eight-factor “substantial conity” test applied in certain federal common lay
cases.SeeDkt. No. 82 at 11-12 (addressibgS. v. Carolina Transformer Compar®y/8 F.2d 832
(4th Cir. 1992) (applying doctrine to claims under the Comprehensive Environmental Resp

Compensation, and Liability Act of 1980, 42 U.S.C. § 9601 (“CERCLA"AYyizona courts have,

2 Because it does not turn oretimtent of the parties, the de facto merger and remain
theories are governed solely by Arizona law.

 Marine East also relies on this decisioits opening memorandum. Dkt. No. 79-1 at 17
18. It does not, however, explain how this FEowZircuit decision applying federal common lav
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however, declined to adopt the substantial continuity doctrine or other more liberal tes;
imposing successor liabilitySee Winsor v. Glasswerks PHX, LL&3,P.3d 1040, 1046-49 (Ariz.
Ct. App. 2003) (declining to adopt either the produ@ bnthe continuity of enterprise exception
id. at 1049 (explaining that “fundamental tenet of praducts liability law is that compensation fo
injury is tied to those who have a causal connection to placing the product in the stres
commerce,” and that “[tjhe product line and continuity of enterprise exceptions . . . overlo(
minimize this causal link”j.
Instead, Arizona law requires proof of two farst to establish that a corporate successof
a “mere continuation” of its predecessor. First, “there must be ‘a substantial similarity i
ownership and control of the two corporations[Warne Investment495 P.3dat 651 (quoting
A.R. Teeters336 P.2d at 1040). Second, there must baea “insufficient consideration running

from the new company to the old’ for the assets passing to the new company.”

There is, however, no evidence of any overlap/ben the shareholders and directors of thhe

Predecessor Corporations and Marine East. Nesthiegre any evidence that Marine East paid lg
than full value for the assets purchased. It folltvas the Knotts cannot establish that Marine Eg

is a mere continuation of the Predecessor Corporations under Arizona law.

D. Fraudulent Purpose

to a federal statutory claim predicts Arizona law.

* TheWinsorcourt closed by noting that “whether successor corporations should tak
the risk-spreading role of theiginal manufacture is a matter best left for the legislaturé.’at

1050. The parties have not directed the courdry subsequent legislative action in Arizonp

expanding the grounds on which a successor corporation may be held liable for the actg
predecessor.
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The Knotts offer only a vague suggestioriratidulent purpose in noting that the owner ¢
the Predecessor Corporations was on notice gidlsibility of a finger-pinch claim and that both
the Predecessor Corporations and Marine East understood that dissolution of the Pred
Corporations would leave the potential claimaith no entity against which to proceedThis is
not sufficient to support an inference (much lgssf by clear and convincing evidence) that th
transaction itself was entered with fraudulent inssnthere is no suggestion that the sale was

less than fair market value of thssets or that Marine East was not a good faith purchaser for va

—

PCESSO

for

lue.

The minimal nature of the notice also weighs against any assumption the sale was made for

the purpose of avoiding liability. At most, MariBast received vague, third-hand notice that thg

might be some claim in the future for an unspedifinger-pinch injury which occurred prior to the

sale. The liability arguably evaded was not, in amgnt, the liability at issue in this action, which

relates to dater injury.
Finally, it is not clear thatrey person with a claim against the Predecessor Corporatior
without any remedy. Upon dissolution of the Rraessor Corporations, their assets presuma
were distributed to their owner. Pursuit aflaim against the owner through a veil piercing clai
might, therefore, be an available option.
In sum, the Knotts have presented onlydhghtest hint of a possible improper motive b

thePrecedessaCorporationsnd their owner. This is not enougkpecially as the entity to be held

re

Sis
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®> This argument is, presumably, an alternative to the argument of implied assumptipn of

liability as the two are inherentlgconsistent: there could be no intent to leave potential claima
without relief if there was an implied assumption of liability.
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liable is theSuccessoCorporation which has no common owrtngesor other link to the Predecesso
Corporations.

E. Conclusion as to Successor Liability

For reasons discussed above, the record does not support imposition of successor ljability
on Marine East for claims angj from Predecessor Corporations’matacture or sale of ball guardg
under any legal theory applicable under Arizona(amNew Jersey law as to the first exception).
The court, therefore, grants Marine East’'s motion for summary judgment to the extent the Knotts
might assert any successor liability theory of recovery.
IV.  Direct Liability

The Knotts also argue that Marine East rbayiable for breach of an independent duty fo
warn. SeeDkt. No. 82 at 15 (relying on Restatemenhif@) of Torts (Products Liability) § 13).
Marine East did not address tlpistential theory of recovery in its opening memorandum and has
not filed a reply. The court haserefore, independently revied the Knotts’ complaint and finds
sufficient reliance on breach of a duty to warrcemclude that such a claim was raised. The
Knotts’ claim for breach of an independent dutweon (which arose after the asset purchase), thus

survives Marine East’s motion for summary judgmedee generally Gariby v. Evenflo Co., Inc

® The Knotts also rely on a footnote from a Maryland case in arguing that a succpssor
corporation’s knowledge that a predecessor’s produtdefective and likely to cause injury may
support a finding of successor liability based on taadulent intent or an independent but related
doctrine. SeeDkt. No. 82 at 13 (discussidissen Corporation v. Miller594 A.2d 564, 569 n.2
(Md. Ct. App. 1991) (noting that case before tbatirt did not involve an allegation that the
successor knew of the potential tort liability a¢ tfme of purchase, which might give rise tp
successor liability under the fourth exception or as an alternative to the continuity of entefprise
theory)). There is nothing to suggest that Arizamauld follow the rule sggested by dicta in the
footnote inNissen particularly in light of its failure to expand the bases for successor liability in
other contexts SeeDiscussiorg Ill. C. supra(“Mere Continuation”)

12




2012 WL 506742 (Ariz. Ct. App. 2012) (assumingheit deciding that Arizona would adopt
Restatement § 13, but finding that evidence did not support claim for duty to warn).
V. Causation

Marine East also argues there is no evidefcausation. This argument rests on an ovel
limited interpretation of the testimony of the Kt expert who opined that the “root cause” 0
Tracey’s injury was a defectively designed haindaad gate. The expert also opined that th
defectively designed ball guard contributed toitiiery. This evidence is sufficient to support a
inference of causation as there can be more than one cause of an injury.

CONCLUSION

For the reasons set forth above, Defendantiddtast, Inc.’s motion for summary judgmer
is granted to the extent the Knotts may rely on any theory of successor liability. This doe
however, fully dispose of the claim(s) againstriva East as it may potentially be liable for breag
of an independent duty to warn.

IT IS SO ORDERED.

s/ Cameron McGowan Currie

CAMERON MCGOWAN CURRIE
UNITED STATES DISTRICT JUDGE

Columbia, South Carolina
April 2, 2012
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