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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

CAROLYN C. JETER, ) C.A. No. 3:11-CV-627-CMC
)
Plaintiff, ) OPINION AND ORDER
) ON MOTION TO DISMISS
CENTURY 21 BOB CAPES REALTORS, INC., ) (Dkt. No. 12)
CENTURY 21 BOB CAPES REALTORS )
COMMISSION ADVANTAGE PLAN, )
FRONTIER TRUST COMPANY, FSB, and )
COLDWELL BANKER, UNITED REALTORS, )
)
Defendants. )
)

Through this action, Plaintiff, Carolyn C. JetéPlaintiff”), seeks recovery of benefits
allegedly owed under a deferred compensatian ghown as the Century 21 Bob Capes Realtgrs
Commission Advantage Plan (“the Plan”). TharPlvas sponsored and administered by Centyry

21 Bob Capes Realtors, Inc. (“Bob Capes”). BhthPlan and Bob Capes are named as Defendants

~—+

in this action. Plaintiff also names ColdwBknker, United Realtors (“CBUR”) as a Defendar
based on allegations that CBRU is liable to thmes@&xtent as Bob Capes in light of a merggr

between the two entities in November 2608.

A\1”4

The matter is before the court on CBUR’s motionlismiss. CBUR argues, first, that thg
allegations of a merger are not sufficiently specific to satisfy the relevant pleading standardgs. In
addition, CBUR argues that the transaction in November 2008 was an asset sale rather|than ¢
merger, with assumption of only specified obligas exclusive of any obligations under the Plar.

The second argument is supported by introduction of some but not all documents relevant|to the

!In referring to CBUR, the court follows ¢hlead of the parties. The court note$
nonetheless, that this party may be misnant&eeDkt. No. 12-2 at 3 (indicating proper name i
“SANDION, a Texas General Partnership”).
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transaction. CBUR argues that the court may idenghese documents at the motion to dismi
stage because the complaint refers to and is dependent on the November 2008 transaction
Bob Capes and CBUR. CBUR also advances atearguments which are not dependentont
nature of the transaction.

For the reason set forth below, the court filRdaintiff’'s factual allegation of a merger
sufficient to survive a motion to dismiss, althougleaament is necessary if Plaintiff intends to rel
on any successor liability theory other than meegea basis for holdingBUR liable. The court
denies CBUR’s motion in all other respects ascthat finds the arguments either to be based
evidence not properly considered at this stageeoproceedings or on legal theories which are 1]
clearly dispositive (in part because of an absehbading precedent). Denial is without prejudic
to review of the same issues on motion for summary judgment after an adequate period of
allowed for discovery of information relevant to these issues.

STANDARD

A motion under Federal Rule of Civil Procedur2(b)(6) should be granted only if, afte
accepting all well-pleaded allegations in the complagtrue, it appears certain that the plainti
cannot prove any set of facts in suppoti@f claims that entitles her to reli§ee Edwards v. City
of Goldsborg178 F.3d 231, 244 (4th Cir. 1999). Althoughdbart must take the facts in the ligh
most favorable to the plaintiff, it “heed not accty# legal conclusions [th@aintiff would draw]
from the facts.”Giarratano v. Johnsarb21 F.3d 298, 302 (4th Cir. 2008) (quotkbastern Shore
Mkts., Inc. v. J.D. Assocs. Ltd. P’shigil3 F.3d 175, 180 (4th Cir. 2000)). The court may al

disregard any “unwarranted inferences, unreasonable conclusions, or argurakents.”
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The Rule 12(b)(6) standard has often been expressed as precluding dismissal unlgss it is

certain that the plaintiff is not entitled to réliender any legal theory that plausibly could b
suggested by the facts alleg&ke Mylan Labs., Inc. v. Markar F.3d 1130, 1134 (4th Cir. 1993).
Nonetheless, the plaintiff mudtege “enough facts to state a claiorelief that is plausible on its
face.” Bell Atl. Corp. v. Twomb|y550 U.S. 544 (2007) (quoted@iarratano, F.3d at 302).See
also Wolman v. Tosel67 F.2d 29, 33 n.5 (4tir. 1972) (“Under the liberal rules of federa
pleading, a complaint should survive a motion to éssnf it sets out factsufficient for the court

to infer that all the required elements of the cause of action are present.”).

Thus, in applying Rule 12(b)(6) the court also applies the relevant pleading standard.

Despite the liberal pleading standard of Rule 8ampff in any civil action must include more than
mere conclusory statements in support of its claBae Ashcroft v. Igbal29 S. Ct. 1937, 1949
(2009) (court need only accept as true the compldantsalallegations, not its legal conclusions)
Bass v. Dupont324 F.3d 761, 765 (4th Cir. 2003).

BACKGROUND

For purposes of this motion, it is undisputed that the Plan is a “top hat” plan whigh is

governed by the Employee Retirement Income Security Act, 29 U.S.C. 816ef(“ERISA").
Although governed by ERISA, top hat plans areaciip limited requirements and remedies under
that Act. Most critically for pyposes of the present motion, top plans are not subject to the samg

fiduciary duty and funding requirements as othetf¥&Rdeferred compensation or retirement plan

\"ZJ

See generall29 U.S.C. § 1051(2) (covering unfunded plarantained “primarily for the purpose
of providing deferred compensation for a selgaiup of management or highly compensated

employees”)inre IT Group, InG.448 F.3d. 661, 665 (3rd Cir. 20Q@pting, in addressing claims




in bankruptcy relating to a top hat plan, thathm a plan is ‘unfunded,’ ‘[tjhe employer promises
to pay the employee the deferred compensatiarspéecified time, but does not set aside the funds
in an escrow, trust fund, or otherwise. The tsased to pay the deferred compensation are the
general assets of the employer and are subject to the claims of the employer’s creditors.”)}

New Valley Corp.89 F.3d 143, 148-49 (3rd Cir. 1996) (explamthat a top hat plan is “unfundeg

and is maintained . . . primarily for the purpose of providing deferred compensation for a $elect

group of management or highly trained employees” and is subject to “near-complete exemption .

. from ERISA’s substantive requirements” including “ERISA’s fiduciary responsibiljty
provisions”).
In her first cause of action, asserting an ERt&AM for benefits, Plaintiff alleges that she
participated in the Plan as an emplogeedependent contractor of Bob Capelkt. No. 1 § 11.
She further alleges that agents of Bob Capes eagedrer to participate in the plan and to leaye
funds in the Plan when she retired, buiefhto pay her the sums due upon requékt{{ 12-20.
More particularly, she alleges that, in the Spohg008, she requested dibuition of her funds and
was told that it would take a period weeks to completéhe distribution. Id. § 20. Multiple

subsequent requests were met with the samemess until, in early 2009, she was told that no fun@s

were available. Id. 1 21-22. Plaintiff further alleges that she accepted transfer of title of an

2 In its reply, CBRU suggests Plaintiff's claim might be defective if she was, in fact
independent contractor rather than an emploise. No. 25 at 13 (noting that ERISA only covers

“employee” benefits and that “[ijngendent contractors are not employees.”). To the extent this

is intended as an additional basis for dismissgh®fERISA claim, theaurt declines to consider

it given that it was raised for the first time on reply. In any event, CBRU has failed to present

authority in support of the premise that a persaiediinto participation in an ERISA Plan through
deferral of income (either because the partidipgas not an employee or was not an approprigte
participant in a top hat plan) is precluded from recpeé benefits (or, aeast, return of deferred
income) from the Plan.




insurance policy in partial satisfaction of thdigation in September 2010. She alleges that t

amount still due is in excess of $300,000. 1 24-26.

Plaintiff also includes a state law claim the critical allegations of which are as follows;

34. On April 15, 2009 for valuable consideration James Derrick, acting on behalf
of Defendant Bob Capes, executed and/dieed a written promissory note to the
Plaintiff (“the Note”).

35. That promissory note promisemipay $328,703.24 “in telve months on
April 15, 2010 . . . With interest thereon at the rate of 5.5%.”

36. Defendant Bob Capes has not paid the Note according to its terms.
Id. 91 34-36.

Plaintiff's sole reference to CBUR is found er identification of the parties where sh
states as follows:
Defendant Coldwell Banker, United Realtors is a Texas Corporation doing
business in South Carolina. In November 2008 Coldwell Banker, United Realtors
mergedwith Bob Capes, acquiring its assets and assuming its liabilities. For all
purposes described herein, based on both contract and common law principles,
Coldwell Banker, United Realtors is a successor-in-interest and liable for the debts
and liabilities of Bob Capes to the Plaintiff.
Id. § 5 (emphasis added).

Thus, Plaintiff’s sole basis for inclusi of CBUR is a theory of successor liability virtue
of a November 2008 mergbetween CBUR and Bob Capes in November 2008. This alle
merger occurred after Plaintiff first requestedsrdiution of funds fronthe Plan (Spring of 2008)

and prior to any of the following: (1) she was mf@d that no funds were available for distributio

(early 2009), (2) she accepted a promissory frote Bob Capegromising to pay $328,703.24

(April 15, 2009), (3) the deadline for payment unithe promissory note expired (April 15, 2010);
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and (4) she accepted transfer of til@n insurance policy in partial satisfaction of “the obligatior
(September 2010).
DISCUSSION

Adequacy of Factual Allegations of “Merger”

As noted above, Plaintiff's sole ajation specific to CBUR is that CBURergedwith Bob
Capes in November 2008, “assuming its liabilities.thH factual allegation that there was such
merger proves correct, it follows as a matter of law that CBUR and Bob Capes became one
same entity as of the date of the merger. Moee, the allegation that liabilities were assumed
sufficiently specific to satisfy the relevant pleading standard.

CBUR points to evidence which draws Pldftgicharacterization of the transaction intg
doubt. The court does not, however, consider this evidence in determining the adequ
Plaintiff's factual allegations which are sufficiently specific assuming Plaintiff rebésy on a
merger theory If Plaintiff relies on some theory of successor liability other than that Bob Cg
and CBUR merged, then more detailed factliglgations would be required in support of th
theory. At present, no such theory has beeag®d although it appears from Plaintiff's responsi
memorandum that she may intend to rely heavilyoifsolely, on a successor liability theory othe

than mergef.

® The allegation relating to transfer of tittethe insurance policy is found under the firs

cause of action for payment of ERISA benefikbowever, the timing of the transfer, Septembe

2010, is after the April 2010 date set for payment under the April 2009 promissory note.

* The word “merger” appears in Plaffi§ opposition memorandum only once, and then |n

a quotation regarding potential bases for successditliathn contrast, Plaintiff uses variations of]
the term “successorg(g, successor, successor issue, succéabdity, successor theory, successd
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corporation) approximately thirty times. Hegaments and concluding footnote also suggest that

she is relying solely on successor ligyptheories other than “mergerSeeDkt. No. 22 n.7 (“While

6




. Asset Purchase and Sale Agreement

CBUR offers substantial portions of arsget Purchase and Sale Agreement which

t

maintains demonstrate, first, that the Noven@$}8 transaction was not a merger and, second, that

CBUR did not assume any liability under the Plan as a result of the November 2008 transaction.

While the portions provided appear to support @G&Jposition, they will not be considered her
as this document was not attached to or spadiyi referenced in the complaint and Plaintif
challenges its completeness and authenticity. It follows that this document is not approprig
consideration on a motion to dismiss for failure to state a ¢laim.

Even if the matter were before the courhaotion for summary judgment, the court woulg
defer ruling to afford Plaintiff an opportunity for discovery as to the complete agreement
related dealings between CBUR and Bob Capes as they relate to the November 2008 trans
lll.  Other Successor Liability Theories

As the parties note, the requirements for imposing successor liability are somewhat

lenient for purposes of imposing liability for violations of federal rights (such as those protects

[CBUR] cites no case indicating that the fattpeedicates of the various successor liabilit
[theories] must be pled, if the Court were tewithe Complaint as needing more specific factu
allegations in that regard, Plaintiff would see&ve to amend to include those facts.”). Moreovg
as she effectively concedes, liability under &csgssor liability theoryother than merger is

dependent on facts beyond the nature of the triosadkt. No. 22 at 1 (asserting that resolution

of the successor liability issue “involves a complexlgsis of the statute, federal common law, ar
the language of the Plan”).

®> Inits reply, CBUR concedes the court nmay consider the proffered agreement in ligh
of Plaintiff's challenge to itauthenticity but argues the court may consider the agreement
respect to Plaintiff's motion tamend. Dkt. No. 25 &. CBUR then argues that Plaintiff shoulg

not be permitted to amend because she higslfio suggest facts supporting successor liability

under a non-merger theory. There is, however, no motion to amend pending. Thus, the cou
not know what facts Plaintiff might allege
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ERISA) than for other obligation§eeDkt. No. 12-2 at 13 (discussik@inberg v. RM Acquisition,
LLC, 629 F.3d 671, 674 (7th Cir. 2011); Dkt. No. 22 at 5-6. As explainEdimberg

[W]hen a claim arising frora violation of federal rights is involved, the courts allow

the plaintiff to go against the purchasetlod violator's business even if it is a true

sale . .., provided that two conditions aatisfied. The first is that the successor

had notice of the claim before acquisition. The second condition is that there be

substantial continuity in the operationtb&é business before and after the sale, and

is satisfied if no major changes are made in that operation.

Feinberg 629 F.3d at 674.

CBUR maintains that the more lenient standards for imposing successor liability with regpect
to an ERISA plan are inapplicable toop that plan because such a plan is unfun@&sagDkt. No.
12-2 at 12 (CBUR relying oReinberg. Plaintiff maintains that the unfunded nature of a top Hat
plan makes it even more appropriate to ingpsaccessor liability as the Plan is unfunded and
benefits must be paid from the employer’s general assets. Dkt. No. 22 at 11-12. The law cited by
the parties in support of their positions is both limited and inconclusive.

The court will enter this thicket if and whéme issues are properly raised and adequately
developed from both a factual alegjal standpoint. It would not, however, be appropriate to do|so
at this stage as the present complaint doesddnce any successor liability theory other than
merger. Neither will the court foreclose the posigitthat Plaintiff might plead a viable successor
liability theory if she seeks to amend.
IV. Liability on Promissory Note

CBUR argues that it should not be considex@&@kfendant with respect to the second cause

of action because (1) it is ngpecifically named under this claim and (2) the subject promisspry

note was entered after its purchase of assats Bob Capes in November 2008. As noted above,




Plaintiff presently proceeds only under a merger theory. Under these circumstances, the court

declines to dismiss the second cause of action as it relates to CBUR.
V. Arguments Not Dependent on Nature of November 2008 Transaction

CBUR raises two additional arguments whichild be made equally as to one or both q
the other Defendants. The court does not findabts or law so clear ds support dismissal on
either of these grounds.

Proper Defendantsto ERISA Claim. CBUR argues that the Plan is thely proper
Defendant as to the claim for benefits undex Bian. Dkt. No. 12-2 at 6-8. Assuming thi
argument is correct, it would support dismissal of both CBUR and Bob Capes as to the H
claim. Thus, this argument would afford CBURamplete defense as to the ERISA claim even
the November 2008 transaction was a mergersannfe other (as-yet-unpleaded) successor liabil
theory supported imposition of liability on CBUR fBob Capesbbligations.

CBUR acknowledges, nonetheless, that “the #oGircuit has not decided the issue” an
that at least one unpublished Fourth Circuit denisuggests the court would allow a suit to recoV

benefits to proceed against Plan fiduciaries. Dkt. No. 12-1 sd#e9alsoDkt. No. 25 at 9

(acknowledging on reply that “[t]he only case that actually addressed the issue” of whethef

plan sponsor/administrator was a proper defendant in an action for benefits under an insolv
hat plan “appears to beg the issue”). Furthdplaisitiff notes, a reasonable argument may be ma
that a Plan Sponsor is at least a proper defentlaat,the most appropriate defendant, with respe

to a claim for benefits under a top hat plan gitleunfunded nature of such a plan. Dkt. No. 2

at 6-8. Given the lack of controlling authority, twurt declines to resolve this novel issue at the

motion to dismiss stage.
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Novation. Finally, CBUR argues that&htiff has received all benefits due by virtue of he

acceptance of a promissory note from Bob Cajidg. No. 12-2 at 14-15. CBUR maintains thg

Plaintiff's consideration for the note was, neceggaelinquishment of her interest under the Plar).

Thus, CBUR argues that Plaintiff's acceptancéhefpromissory note from Bob Capes worked
novation of her rights under the Plan.

The complaint states only that Plaintiff exchanged “valuable consideration” for
promissory note. While CBUR’s assumption ath®nature of the consideration seems plausib

the court cannot discern from the complaintetiier the consideration was, as CBUR posits

complete releasef all rights under the top hat plan, a conditioetease, or no release at all. Thus

the court cannot resolve this issue on motion to dismiss for failure to state a claim.
CONCLUSION
For the reasons set forth above, Defendant CBW#tion to dismiss is denied. The cou
will, however, limit Plaintiff to hemerger-based theory of liability sént clarification of her theory
by filing of an amended complaint
IT IS SO ORDERED.
S/ Cameron McGowan Currie

CAMERON MCGOWAN CURRIE
UNITED STATES DISTRICT JUDGE

Columbia, South Carolina
June 29, 2011

10

=

a

the

€,

Py




