Lance v. Commissioner of Social Security Administration Doc. 25

IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE DISTRICT OF SOUTH CAROLINA

VICTOR LANCE, Civil Action No. 3:11-802-JRM

)
)
Plaintiff, )
)
V. )
) ORDER
MICHAEL J. ASTRUE, COMMISSIONER )
OF SOCIAL SECURITY )
)
Defendant. )
)

Plaintiff, Victor Lance, filed this actioon April 4, 2011. By Order of Reference (Doc. 7)
from the Honorable Cameron McGowan Currie, Uthi&ates District Judge, pursuantto 28 U.S.C
8 636, Local Civil Rules 73.02(B)(2)(a) and 83.VII.02set;, DSC, and the consent of the parties,
the case is before the undersigned Magistrate Judge for a final order. Plaintiff brought this agtion
pursuant to 42 U.S.C. 8§ 405(g)dbtain judicial review of a fial decision of the Commissioner of
Social Security (“Commissioner”) denying his claim for Disability Insurance Benefits (“DIB”).

ADMINISTRATIVE PROCEEDINGS

In a decision dated January 2899, the claimant was awardeenefits effective June 1,
1996. As part of a continuing disability review, it was determined Rlantiff was no longer
disabled as of August 1, 2004. Plaintiff challeshglee decision that he was no longer disabled|,
which was upheld upon reconsideration after a disability hearing by a state agency disability hepring
officer. Plaintiff requested and received a heabafpre an ALJ, who is&d a decision of denial

on January 26, 2007.
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Thereafter, on June 2, 2009, Plaintiff filed tugrent application for DIB alleging disability
as of July 1, 1992. Plaintiff's claim was denied initiy, and upon reconsideration. A hearing
before an Administrative Law Judge (“ALJWas held on May 26, 2010, at which Plaintiff
(represented by counsel) appeared and tektifien June 25, 2010, the ALJ issued a decisio
denying benefits and finding that Plaintiff was dabled. The ALJ, after hearing the testimonyj
of the vocational expert (“VE”), concluded thatikexists in the national economy which Plaintiff
can perform.

Plaintiff was forty-nine years old at the #nof the ALJ’s decision. He has a high school

education with one year of college and has pastant work as a machine operator. Tr. 178, 183.

Plaintiff alleges disability due to lumbar and cervidagjenerative disc disease, osteoarthritis of th
right knee, and Type Il diabetes mellitus.
The ALJ found (Tr. 18-25):

1. The claimant last met the insured status requirements of the Social Security
Act on September 30, 2008.

2. The claimant did not engage in substantial gainful activity during the period
from January 27, 2007 through his date last insured of September 30, 2008
(20 CFR 404.157#t seq.).

3. Through the date last insured, the claimant had the following severe
impairments: lumbar and cervical degeaiwve disc disease, osteoarthritis of
the right knee, and Type Il diabetes mellitus (20 CFR 404.1520(c)).

The ALJ determined that the period at issughicurrent applicaiin for benefits is from
January 27, 2007 through September 30, 2008 (Plaintiff déastinsured). The ALJ in the present
case specifically noted that the theory of jtaticata applies to the time period of July 1, 1992
(Plaintiff's alleged onset date) to January 26, 2007d#te of the ALJ’s prior decision), due to the
fact that the same parties, maakfacts, and issues were involvadhe prior final decision. Tr. 16.
Plaintiff has not disputed this finding.
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10.

11.

Through the date last insured, the claimant did not have an impairment or
combination of impairments that meets or medically equals one of the listed
impairments in 20 CFR Part 40&ubpart P, Appendix 1 (20 CFR
404.1520(d), 404.1525, and 404.1526).

After careful consideration of the entire record, the undersigned finds that,
through the date last insured, the claimant had the residual functional
capacity to perform sedentary wéds defined in 20 CFR 404.1567(a) except

no overhead reaching, occasional postural activities, a sit/stand option, and
avoiding workplace hazards.

Through the date last insured, the claimant was unable to perform any past
relevant work (20 CFR 404.1565).

The claimant was born on October 16, 1990 and was 47 years old, which is
defined as a younger individual age 45-49, on the date last insured (20 CFR
404.1563).

The claimant has at least a high scleatlcation and is able to communicate
in English (20 CFR 404.1564).

Transferability of job skills is not material to the determination of disability
because using the Medical-Vocational Rules as a framework supports a
finding that the claimant is “not disadal,” whether or not the claimant has
transferable job skills (See SSR2-41 and 20 CFR Part 404, Subpart P,
Appendix 2).

Through the date last insured, considgthe claimant’s age, education, work
experience, and residual functional capacity, there were jobs that existed in
significant numbers in the national economy that the claimant could have
performed (20 CFR 404.1569 and 404.1569(a)).

The claimant was not under a disabilitygdaBned in the Social Security Act,
at any time from January 27, 2007, tHeged onset date, through September
30, 2008, the date last insured (20 CFR 404.1520(g)).

On February 4, 2011, the Appeals Council denied Plaintiff's request for review of the ALJ’s decis

thereby making the determination of the ALJ the final decision of the Commissioner. Tr. 1-5.

’Sedentary exertional work is described by the Commissioner of the Social Secy
Administration as requiring lifting and carrying no more than 10 pounds at a time, sitting for
hours in an eight-hour workday, and standingaatking for two hours in an eight-hour workday.
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STANDARD OF REVIEW

The only issues before this Court are whether correct legal principles were applied

whether the Commissioner’s findings of fact as@ported by substantial evidence. Richardson V.

Perales402 U.S. 389 (1971); Blalock v. RichardsdB3 F.2d 773 (4th Cir. 1972). Under 42 U.S.C.

88423(d)(1)(A) and 423(d)(5) pursuant to the Retjpria formulated by the Commissioner, Plaintiff
has the burden of proving disability, which is defirees “the inability to do any substantial gainful
activity by reason of any medically determinable physical or mental impairment which can
expected to result in death or which has lastezharbe expected to last for a continuous period g
not less than 12 months.” 20 C.F.R. 88 404.1505(a), 416.905(a).

MEDICAL RECORD

Prior to the relevant time period, Plaintiff was treated at the Carolina Spine Institute fr
October 18, 1994 through August 8, 1996, for compdanf muscular-type pain following back
surgery. Tr. 266-271. Notes frddh. James-Santee Family Healtbnter (“SJSFHC”) indicate that
Plaintiff was treated there from January 199Faiouary 2007 for hypertension, back pain, neck pairn
hyperlipidemia, carpel tunnel syndrom&daheadaches. Tr. 280-309. On December 10, 199
Plaintiff was treated at SJISFHGQ fwelling in his neck, hands, and ankles, as well as complaints
tightness in his fingers and anklekr. 308. On September 13, 20@4vas noted that Plaintiff was
depressed and continued to suffer with pain andlisgy¢o the back of his neck and pain in his right
and left shoulders, arms, and lovback. Tr. 287. Plaintiff was diagnosed with Type-Il diabetes i

May 2006. Tr. 284.
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During the relevant time period, Plaintiff dotued treatment at SISFHC from January 200]
to September 2008. He was treated for variogsirments including hypertension, diabetes, neck
pain, back pain, right knee paimdahyperlipidemia. Tr. 278-279, 322-326, 407-414.

Plaintiff was examined by Dr. Leonard Forrest of Southeastern Spine Institute in June 2(

Plaintiff reported a history of back and neck problems since the early 1990s and two prior |
surgeries. His medications for pain at the timeawdexeril and Relafen. Dr. Forrest’'s examination
revealed tenderness over Plaintiff's neck, uppek maod lower back, but did not reveal any definite
weakness or definite neurological @ in Plaintiff's arms or legsX-rays of Plaintiff's cervical
and lumbar spine revealed degenerative changeslisitmarrowing at several levels of the cervical
spine, and mild spondylosis changes. Dr. Rtnrecommended new lumbar and cervical MRIs a
well as EMG and nerve conduction studies. He thotlgtit‘in terms of extremity symptoms, it is
going to be somewhat confusing no matter what we find on the scans because [Plaintiff] als¢
diabetes and, therefore...an additional factqrevipheral polyneuropathy is very reasonable.” Tr
312-314.

In conjunction with Dr. Forrest’s June 208¥amination, Plaintiff reported on a chart that
his pain was very close to the top of the chartaating that his pain was almost as bad as it coul
be on that date. Tr. 470. Plaihcompleted a questionnaire in which he checked that due to ba:
pain on that day, he could not bend over a sinkdb minutes, move a table, push or pull heavy
doors, carry two bags of groceries, or lift fopounds; he found it somewhat difficult to get out of
bed; he found it minimally difficult to sleep forlatst eight hours, turn over in bed, travel one hou

in a car, walk a few blocks, walk several milespti a ball, take food owtf the refrigerator, make
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his bed, and put on socks; and herabt find it difficult at all to stand for four hours, climb one flight
of stairs, reach up to high shelves, and run two blocks. Tr. 469-470.

Subsequent EMG and nerve conduction studheduly 2007 showed no evidence for
radiculopathy or definite peripheral polyneurtipa although there was éaulnar neuropathy on
the left. Tr. 310, 445-450. Onde 26, 2007, an MRI of Plaintif’neck revealed abnormalities at
the C4-5 and C5-6 levels of Plaintiff's cervicgdine. At C4-5 there was a diffuse osteophytg
resulting in moderate to severe right and modéedttexit foraminal stenosis and at C5-6 there wag
a central protrusion of disc material accompabigdsteophytes with moderate foraminal stenosis
and moderate spinal cord compression with probable myelopathic signal changes. Dr. Fg
thought that Plaintiff's left upper extremity sympte were predominantly coming from his neck and
most likely from C5-6. Tr. 310, 318-319. An MRIBfaintiff's lumbar spine the same day showed
Plaintiff's previous interbody fusions at L4-B&L5-S1 with granulation tissue, but no evidence of
recurrent herniation and no sign of active nerve coatpression. Dr. Forrest noted that Plaintiff's
surgical fusion looked good on the MRI and founat tinere was no evidence for new or chronig
radiculopathy. With regard to Plaintiff's lovabk and leg symptoms, Dr. Forrest opined that it wa
likely related to granulation tissue and nerve itidta in Plaintiff’'s lower lumbar spine. Tr. 310,
316-317. Dr. Forrest recommended tR&intiff receive an epidurateroid injection for his neck
problems (which Plaintiff underwent in JU07, September 2007, and February 2008 - Tr. 454
461). Tr. 310.

In August 2007, Plaintiff reported to Dr. Forrdésat his symptoms improved following his
July 2007 epidural steroid injection, but his backl neck problems weretuening. Plaintiff also

reported right knee problems. Dr. Forrest recommended a second epidural steroid injectiof
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referred Plaintiff to another doctor for evaluation of his knees. Tr. 353. On September 17, 2(

x-rays of Plaintiff’'s knees revealed no abnormalities. Tr. 327.

D07,

In October 2007, Plaintiff told Dr. Forrest that he still had significant neck and upper back

symptoms following a second epidural steroid iti@t but his lower back symptoms were “minor.”
Dr. Forrest opined that physical therapy mightnbare effective than another injection, and he
prescribed physical therapy two times a week. Tr. 352, 361.

On September 20, 2007, Audreurder, a state agency consattaopined that Plaintiff had
no severe mental impairments. Tr. 330-34 September 25, 2007, Dr. Jean Smolka, a sta
agency physician, completed a physical residual functional capacity (“RFC”) assessment.
Smolka opined that Plaintiff was limited to ocicamlly lifting and/or carrying up to twenty pounds;
frequently lifting and/or carrying up to ten poundtanding and/or walking about six hours in an
eight hour workday; sitting about six hours inegght-hour workday; codlonly occasionally climb
ramps and stairs, kneel, crouch, or crawl; could nelmab ladders, ropes, or scaffolds; and was
limited to frequent (not continuous) overhead reaching (because of neck pain). Tr. 344-351.

Although Dr. Forrest authorized twenty phyditherapy sessions, Plaintiff only attended
three sessions in late October and early N 2007. Tr. 362. During his last appointment,
Plaintiff was described as belligerent by the physical therapist. Plaintiff complained that his g
session resulted in swelling, but the physical thetayas unable to corroborate this as she did ng
observe any swelling in the indicated areds. 366. On November 15, 2007, Plaintiff was
discharged from physical therapy for lack of attence or compliance. Tr. 365. Plaintiff later told
Dr. Forrest that his symptoms were worse assalt®f physical therapy. In light of Plaintiff's

report, Dr. Forrest decided to try anotherdepal steroid injection in February 2008. Tr. 383.
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In March 2008, Plaintiff reported to a nursagitioner at SJSFHC that he had pain and &
crackling sound in his knee. Tr. 404. Plaintiff repotieat he walked two miles for exercise three
days a week in March and June 2008, and he tegbbe walked regularly in September 2008. Tr
407-408, 414.

In April 2008, Plaintiff was examined by Dwright Skinner, 1ll, of Bay Orthopaedic
Associates. Dr. Skinner noted that Plaintiftlsme effusion and tenderness in his knee, but no
gross instability. X-rays revealed a moderate amotiosteoarthritis and a possible meniscal tear
Dr. Skinner recommended arthroscopic surg@&iry403. A care provider at SJISFHC subsequently
noted that Plaintiff would follow up with DiSkinner if his pain increased. Tr. 407.

Plaintiff was next treated by Dr. Forrestieebruary 2, 2010 (approximately two years after
his last examination by Dr. Forrest~ebruary 2008 and more than a year after his date lastinsurefl).
Plaintiff reported in February 2008 that his paisis eight to nine out of ten. Tr. 433-434, 436-437
He reported “gradually worsening symptoms involving his neck and upper extremities and als¢ his
low back and lower extremities...then about a mogthle fell in the shower.Plaintiff stated that
since the fall his symptoms were much worseh pain in his neckna both arms, and also had
pain in his low back and buttocks with some tinglin his legs. Dr. Forrest noted that Plaintiff's
blood sugar had been out of control which he thougtsta “potentially complicating factor for the
lower extremities.” Dr. Forrest noted that Pldffgimuscle strength was at least four plus out of
five. Dr. Forrest opined that Plaintiff’'s mostent scan findings fronude 2007 indicated that both
the lumbar and cervical studies showed some abnormalities of significance. Tr. 435.

On February 11, 2010, Dr. Forrest reviewedimiff's latest cervical and lumbar MRIs

(completed the same day - Tr. 451-454). He nibtatthe lumbar MRI indicated mild disc bulging
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at L3-4, L4-5, and L4-S1,; the presence of duschanges and some granulation tissue; and r

evidence of nerve compression. Dr. Forrest noted that Plaintiff’'s cervical MRI showed:
multilevel abnormalities that are primarily degenerative with disc/osteophyte
complexes present at C4-5 and C5-6 .itH{wuestionable] early myelopathic signal
change....The combination of the degatige abnormalitie at C4-5 and C5-6 is

producing a central stenosis as well as foahstenosis which is worse on the right
side at C4-5 and worse on the left at C5-6.

*kkkk

It is going to be best if we are able to treat Mr. Lance non-operatively given the
multilevel nature of his findings. Fortunbtehe does not have definite neurologic
deficit. The only deficits that | find clinally are decreased sensation distally and that

is in the feet and the hands bilaterally. This is almost certainly related to his diabetes.
Tr. 432; sedr. 451-454. Dr. Forrest instructed Pldintio check with his primary care doctor with
regard to whether or not he was a candidatedovical epidural injection due to his history of
increased blood sugars. Tr. 432.

After the ALJ’s decision, Platiif submitted an Attending Physician’s Statement of Disability]
form for Primerica Life Insurance Company ah8eptember 23, 2010. It was noted on the form thg
Dr. Forrest last examined Plaintiff on Februafly 2010. Tr. 478. Dr. Forregpined that Plaintiff
was “permanently disabled & unable to workTr. 480. He listed Plaintiff's diagnoses and
symptoms as: lumbar and cervical pain with tibjective findings of cervical MRI showing nerve
root compression at C4/5 and C5/6 and lumbat Bf®wing compression at the L3/L4 level. Tr.
478. Dr. Forrest estimated that Plaintiff’s digidy began in 1992 and noted that Plaintiff began
receiving treatment for his condition with Dr. Poléttthe “early 90's due to back injury.” Tr. 478.

Dr. Forrest opined that Plaintiffas permanently disabled fromyatype of work and would never

recover from his condition. Tr. 480.
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HEARING TESTIMONY/REPORTS OF CONTACT

In an August 2007 Report of Contact, Plaintiited that he was able to handle his own
self-care needs and that he was able to coole ,dhop, visit family members, and attend church.
He acknowledged that his medication helped his pRlaintiff reported thate could only stand for
thirty minutes at a time. Tr. 184. In a Septem2007 Report of Contact, Plaintiff stated that hg
participated in church-related activities (Sundalgd®t and Bible classes), worked crosswords ang
puzzles, and ran errands. Tr. 185.

At the hearing before the ALJ, Plaintiff tegtd that he worked as a machine operator prio
to 1992, and as a material handler. He saitv&® put on light duty for a short time after back
surgery. Tr. 35-36, 40. Plaintiff¢fied about problems with hisweer back, bad discs in his neck,
spasms in his lower back and neck, problems with his knees, and carpal tunnel syndrome
wrists. Tr. 37, 42, 44. Plaintiff stated that leed high blood pressure, and was diagnosed wit
diabetes three years prior to the hearing. Tr. 42. He said that it was difficult for him to stoo
bend, lift or carry things, bend his knee, or stemdne position. Plaintiff testified that symptoms

in his neck made it difficult for him to look around gkily, which affected his ability to drive. Tr.

45-46. He stated that he had TMJ syndravhé&h caused him headaches and pain. Tr. 46-47|

Plaintiff said his carpal tunnel syndrome madefiidailt for him to pick up things and hold them.
Tr. 47-48. He reported that he had to lie dapproximately three to four times a day for about

fifteen minutes each time to relieve pain (whictdescribed as a ten outteh). Tr. 48. He stated

that he was unable to lift his arms above husiters and could not use his hands for repetitive

movements. Tr. 49. Plaintiff estimated thatbald only stand for fifteeminutes without feeling

uncomfortable and said he had trouble walking bee#&e would fall and lodas balance. Tr. 49.
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Plaintiff stated that the medication he takeshigh blood pressure is also taken for his depressioh
and anxiety. Tr.51. Plaintiff testified that s able to cook, wash, windows, take out the
garbage, and wash clothes “some,” but is not @aheop, mow the yard, vacuum, dust, rake leaveg,
or garden. Tr. 53-54. Plaintiff sale was able to lift and carrygallon of milk and a bag of sugar
for short distances. He reported that had troulitea@ncentration sometimes due to his medication|,
but watched television sometimes and attended church regularly. Tr. 54-55.

DISCUSSION

Plaintiff alleges that: (1) the Appeals Counciiegl in failing to remand this case to consider
the retrospective opinion of Dr. Forrest, his treating pain management specialist; (2) the ALJ ¢rred
by improperly evaluating his credibility; and (3) the VE testimony, which did not consider all of the
limitations supported by the record (particularly given the new evidence submitted to the Appeals

Council), does not provide substantial evidencifgport the ALJ’s finding that there is other work

—+

in the national economy that he can performe Tommissioner contends that the final decision thg
Plaintiff was not disabled within the meaningloé Social Security Act is supported by substantia|

evidencé and free from reversible legal error.

3Substantial evidence is:
evidence which a reasoning mind would accept as sufficient to support a
particular conclusion. It consists of redhan a mere scintilla of evidence but
may be somewhat less than a preponderalfitkere is evidence to justify a
refusal to direct a verdict were the case before a jury, then there is “substantial
evidence.”
Shively v. Heckler739 F.2d 987, 989 (4th Cit984); Laws v. Celebreez868 F.2d 640, 642 (4th
Cir. 1966). It must do more, howeyénan merely create a suspicion that the fact to be establishied
exists. _Cornett v. Califan®90 F.2d 91, 93 (4th Cir. 1978).
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Plaintiff contends that the Appeals Council drirefailing to remand this action to consider
the retrospective opinion of Dr. Forrest, his tnegipain management specialist. The Commissiong
contends that the Appeals Council was not requmeatticulate reasons for declining Plaintiff's
request for review of the ALJ’s decision, substdeédence in the recoms a whole (including the
evidence presented to the Appeals Council) supfi@LJ’s decision, andr. Forrest’'s September
2010 opinion does not show that the ALJ’s findingttRlaintiff was not diabled between January
27, 2007 and September 30, 2008 is contrary to the weight of the evidence.

When the Appeals Council considers additional evidence offered for the first time
administrative appeal and denies review, courtstroonsider the record as a whole, including the
new evidence, in determining whether the A_decision is supported by substantial evidence

Meyer v. Astrue 662 F.3d 700, 707 (4th Cir. 2011); 3&@kins v. Secretary Dep’t of Health and

Human Servs 953 F.2d 93, 96 (4th Cir.1991)(en banc)._In Metlex Fourth Circuit held that it is

not necessary for the Appeals Council to state redeoits decision not to review the ALJ decision.

When the Appeals Council receives additional evidence and denies review, the issue foy

reviewing court becomes whether the ALJ’s detiss supported by substantial evidence or whethe
a remand is necessary for the ALJ tmsider the new evidence. In Meytre plaintiff’s treating

physicians had a policy not to provide opinion evide for Social Security proceedings. Therefore
the ALJ was not provided with any opinions by tieg physicians. After the issuance of the ALJ’s
decision, the claimant was able to obtainogmion letter from his treating physician, and the

Appeals Council made the letter a part of the médt found that it did not provide a basis for

changing the ALJ’s decision. The Fourth Circurhesnded the case for further fact-finding becausé
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“no fact finder has made any fimgjs as to the treating physician’s opinion or attempted to reconc
that evidence with the conflicting and supporting evidence in the recordat 707.

This action needs to be remanded to the Commissioner to consider the new evid
submitted to the Appeals Council in light of alltbé evidence. The Apgls Council in this case
stated, without explanation, that it “found that thi®rmation does not prode a basis for changing
the Administrative Law Judge’s decision.” 2r. Here, similar to the situation in Mey®@aintiff's
treating physicians did not give any opinions assditmitations or as to disability prior to the ALJ’s
decision. The ALJ specifically st in his opinion that the record did not contain any informatio
from any treating source as to Plaintiff's RFC. Tr. 22.

The evidence submitted to the Appeals Coundilom Plaintiff's treating pain specialist.
Although it is arguably a conclusory opinion, it isbd on objective evidence in the record and ma

provide further information concerning PlaintifEgervical and lumbar spinal impairments and Dr.

le

Ence

—

Forrest’'s interpretation of Plaintiffs 2007 MRIs. Dr. Forrest stated that the objective findings

“The medical opinion of a treating physician is entitled to controlling weight if it i

well-supported by medically acceptable clinical and laboratory diagnostic techniques and i not

inconsistent with the other substantial evidence in the record208ed-.R. 88 404.1527(c)(2) and
416.927(c)(2); Mastro v. ApfeP70 F.3d 171, 178 (4th Cir. 2001). Thus, “[b]y negative implication
if a physician's opinion is not supported by clinieaidence or if it is inconsistent with other
substantial evidence, it should be accorsligdificantly less weight.” Craig v. Chaté6 F.3d 585,
590 (4th Cir. 1996). Under such circumstances, Ah& holds the discretion to give less weight to
the testimony of a treating physician in the face o$pasive contrary evidence.” Mastro v. Apfel
270 F.3d at 178 (citing Hunter v. Sulliva®93 F.2d 31, 35 (4th Cir.1992)).

Under 8§ 404.1527, if the ALJ determines thixeating physician’s opinion is not entitled to
controlling weight, he must consider the following tastto determine the weight to be afforded the
physician’s opinion: (1) the length of the treatmetdtionship and the frequency of examinations;
(2) the nature and extent of the treatment m@atiip; (3) the evidence with which the physician
supports his opinion; (4) the consistency of thaimmi; and (5) whether the physician is a specialis
in the area in which he is rendering an opini2@.C.F.R. 8 404.1527. Social Security Ruling 96-2(
provides that an ALJ must giveespfic reasons for the weight given to a treating physician's medic
opinion. SSR 96-2p.
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included MRI evidence of nerve root compressiothatC4/5 and C5/6 level. The Commissioner
argues that this is based on Plaintiff's Febri0$0 MRI which is not applicable to the relevant
time period. The opinion, however, does not tdgnvhich MRI(s) are relied upon. Although the
February 2010 cervical MRIs may show a worsgraf Plaintiff’s condition, the June 2007 cervical
MRI indicated “diffuse osteophyte production resultingioderate to severe right and moderate lef
exit foraminal stenosis” at C4-5 and “a centpabtrusion of disc material....accompanied by
osteophytes.....[with] moderdtaaminal stenosis....[withhoder ate spinal cord compr ession with
probable myelopathic signal change.” Tr. 318 (emphasis added). It is unclear whether the ALJ's

opinion is supported by substamtevidence in light of the evidence submitted to the Appeal

[v)

Council.
Additionally the evidence preseal to the Appeals Council may have animpact on the ALJs
credibility determination, as the ALJ discountediftiff's credibility in part because no limitations
were placed on him by his treating physicians totsuthigte his subjective complaints. Tr. 23. The|
evidence presented to the Appeals Council may l@spertinent to the hypothetical posed to thg
VE.?
In light of this new evidence, it is possible thia¢re are further limitations on Plaintiff's ability to
manipulate. Thus, upon remand, the Commissioner dloausider Plaintiff's allegations of error

concerning the ALJ’s credibility determination and the hypothetical to the VE.

°In order for a VE's opinion to be relevantlwlpful, it must be based upon a consideratior]
of all the other evidence on threcord and must be in response to hypothetical questions which faif
set out all of the plaintiff's impairments. Walker v. Bow889 F.2d 47, 50 (4th Cir. 1989). The
guestions, however, need only reflect those impaitathat are supported the record. Chrupcala
v. Heckler 829 F.2d 1269, 1276 (3d Cir. 1987).

y
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CONCLUSION

The Commissioner’s decision is not supported by substantial evidence and correct under
controlling law. This action is remandediie@ Commissioner to consider the evidence submitted
to the Appeals Council and to consider Plaintiff’'s remaining allegations of error.

It is, therefore, ORDERED that the Commissioner’s decisionrieversed pursuant to

sentence four of 42 U.S.C485(g) and that the casersmanded to the Commissioner for further

Shae

Joseph R. McCrorey
United States Magistrate Judge

administrative action as set out above.

August 28, 2012
Columbia, South Carolina
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