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IN THE UNITED STAT ES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA

Michael Lawrence and Lorraine ) C.A. No.: 8:11-1099-JFA

Lawrence, )

Plaintiffs, ;
v. )) ORDER
Blue World Pools, Inc., ))

Defendant. )))

Lynda Glasser, Eddie Hamm and Lisa ) C.A. No. 3:11-cv-1086-JFA
Hamm, Angela Taylor, Lisa Mack, Beth )

Sturkey, Donald Tagr and Leslie )

Taylor, Dean Campbell and Shirley )

Campbell, Robert G. Baker, Sylvia )

Conner, Wayne Moore and Billie Sue )

Moore, Christopher Haltiwanger, Tony )

Smith, David Whitten and Menuel )
Whitten, Laston Pool and Christina Pool, )
Heather Mars, Shannon Lovell and )
Heather_ovell, )
)
Plaintiffs, )
)
V. )
)
Blue World Pools, Inc., )
)
Defendant. )
)
Peggy Tant and Eugefiant, ) C.A. No.: 9:11-cv-1102-JFA
)
Plaintiffs, )
)
V. )
)
Blue World Pools, Inc., )
)
Defendant. )
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Clifford Braden and Patricia Bden, ) C.A. No. 5:11-cv-1091-JFA
Nancy lliac, Hazel Slifco and Jerry )

Taylor, Simon Peter Golson and Carmon )

Golson, Robert Kimmerlin, Hope Green, )

Estate of Georgiana Cody, Gregory )

Simpson, Amanda Holly, Ruth Berry )

and Virginia Ulmer and Angela M. )
Whetstone, )
)
V. )
)

Blue World Pools, Inc., )
)
Defendant. )

)

This matter is before the court on DefemdBlue World Pools, Inc.’s motion to
stay these four proceedings aedcompel the Plaintiffs tarbitrate their claims. In the
alternative, Blue World Pools moves the cdortequire the Plaintiffs to provide a more
definite statement for some of the claimeytlassert. For the following reasons, the court
grants Blue World Pool’'s motioto stay the case and compleé parties to arbitrate. As
such, the court finds Blue World Pool’s tiem for a more definite statement moot.

BACKGROUND

All of the Plaintiffs in these four cas purchased above-ground swimming pools
from Blue World Pools, Inc., and to secufree Plaintiffs’ purchase of the pool, Blue
World pools obtained a mortgage on the Ritigi homes. According to the Plaintiffs,
they originally contacted Blue World Podts purchase an “econoline” pool, which was
advertised as costing $399; hewer, a Blue World Pool salespresentative talked all of

them into buying a “midline” pool, which cosignificantly more. The Plaintiffs now



allege that Blue World Pools misrepresentieel nature of the transaction and violated
numerous state and federal laws through thenaain which they hathe Plaintiffs enter
into the sales agreement and through the mannghich they toolsecurity for payment
of the pools in the form of a mortgage. Thask the court to voithe transactions in
guestion and terminate any security intetegen by Blue World Pools in Plaintiffs’
properties.

Each sales contract entered into byddlithe Plaintiffs contained the following
arbitration provision:

SECTION G) BINDING ARBI TRATION AGREEMENT: ANY
DISPUTE, CLAIM OR CONTROVERSY OF ANY KIND
WHETHER IN CONTRACT, TORT, OR OTHERWISE ARISING IN
ANY MANNER RELATING TO THIS AGREEMENT WHETHER
IT BE PRIOR, PRESENT, OR FUTURE DEALINGS WITH US
THAT CANNOT BE RESOLVED BY NEGOTIATION BETWEEN
THE PARTIES SHALL BE SUBJECT TO MANDATORY,
EXCLUSIVE AND BINDI NG ARBITRATION IN CARSON CITY,
NEVADA OR PURCHASER(S) LOCAL CITY OR STATE
WHICHEVER IS APPLICABLE, UNDER THE COMMERCIAL
ARBITRATION RULES OF THE AMERICAN ARBITRATION

ASSOCIATION OR ANY OTHER MEDIATION OR ARBITRATION

ASSOCIATION IN EXISTENCE AT THE TIME THE DISPUTE
ARISES. NEITHER PARTY MAY TA KE ANY OTHER ACTION BY
WAY OF REQUEST FOR INJUNCTIVE RELIEF OR OTHERWISE.
THE ORDER OF THE ARBITRA TORS(S) MAY BE ENTERED
INTO ANY COURT OF COMP ETENT JURISDICTION. THE
PURCHASER AND DEALER (BLUE WORLD POOLS, INC.
AGREE TO ABIDE BY THE RU LING OF THE ARBITRATION

ASSOCIATION IN LIEU OF FILI NG A LAWSUIT. . . . THIS
ARBITRATION  PROVISION SHALL BE CONSTRUED
ACCORDING TO FEDERAL LAW AND TH E LAWS OF THE
STATE OF NEVADA. A COURT MAY ONLY DECIDE WHETHER
AN AGREEMENT TO ARBIT RATE EXISTS OR A
CONTROVERSY IS SUBJECT TO ANY AGREEMENT TO
ARBITRATE. AN ARBITRATOR SHALL DECIDE WHETHER A
CONDITION PRECEDENT TO ARBITRABILITY HAS BEEN
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FULFILLED AND WHETHER A CO NTRACT CONTAINING AN
AGREEMENT TO ARBI TRATE IS ENFORCEABLE. . . . THE
RESULT OF THIS ARBITRATION SECTION IS THAT THE

PURCHASER IS WAIVING THEI R RIGHTS FOR A DISPUTE
BETWEEN THE PARTIES TO BE LI TIGATED IN COURT, TRIED
BEFORE A JURY, BROUGHT AS A MEMBER OF A CLASS
ACTION OR BROUGHT AS A PRIVATE AT TORNEY GENERAL
ACTION.

(Pls.” Resp. in Opp’'n EXA.) In addition to this language]l of the Plaintiffs were also
required to initial by the following statement lidten the first page of the sales contract,

“I (WE) AGREE TO BINDING ARBITR ATION AS WRITTEN IN SECTION G.

(SEE SECTION ‘G’).” (1d.) At some point in the sales pess, the Plaintiffs were also
asked to sign a separate, stand-alonétration agreement, which contained similar
language to the language quoted above at threflected the parties’ agreement to
arbitrate any disputes arising from the salgseement and informetie Plaintiffs that
they would not be able to seakury trial, among other thingdd( Ex. C.) It appears that
this stand-alone arbitration agreement wasdtendum to the saleagreement. In their
brief, however, the Plaintiffs assert thaistlstand-alone arbitration agreement was not
presented to them until the ddne pool was delivered and installed, which was well after
the sales agreement was enteneto and well after the the-day right to rescind the
transaction had lapsed. Based on these atioitr provisions, Blue World Pools asks the
court to stay this action and ropel the parties’ to arbitrate their dispute. The Plaintiffs
contend that the arbitration provisions aneconscionable and iwmiolation of public

policy; therefore, thegpsk the court to deny Blue World Pool's motion.



ANALYSIS

Congress enacted the Federal ArbitnatiAct (“FAA”), 9 U.S.C. 88 1-16, “to
replace judicial indisposition to arbitratienith a national policy favoring it and placing
arbitration agreements on equabfing with all other contractsHall S. Assocs., L.L.C.

v. Mattel, Inc., 552 U.S. 576, 128 S. Ct. 1396, 14(@D08) (internal quotations and
alterations omitted). Section 2 of the Act deetathat a written agreemt to arbitrate in
any contract involving interstate commerce @maritime transaction “shall be valid,
irrevocable, and enforceable, saygon such grounds as exatlaw or in equity for the
revocation of any contract,” 9.S.C. 8 2, and § 4 allowsparty to such an arbitration
agreement to “petition any Uniteda®ts district court . . . fan order directing that such
arbitration proceed in the manngrovided for in sah agreement.” Punant to 8 3, the
FAA requires a court to stay “any suit oopeeding” pending aitoation of “any issue
referable to arbitration under an agreement in writing for sucitratrbn, and “[t]his
stay-of-litigation provision is mandatoryAdkins v. Labor Ready, Inc., 303 F.3d 496,
500 (4th Cir. 2002).

In the Fourth Circuit, dnitration is appropriate wer the FAA if a litigant can
demonstrate “(1) the existence of a dispuéwveen the parties, (2) a written agreement
that includes an arbitratioprovision which purports tacover the dispute, (3) the
relationship of the transactiomvhich is evidencedy the agreementp interstate or
foreign commerce, and X4he failure, neglect or refusaff [a party] to arbitrate the
dispute.” Am. Gen. Life & Accident Ins. Co. v. Wood, 429 F.3d 83, 874th Cir. 2005)

(internal quotation omitted). Of course, atiaation provision may be invalidated by
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“generally applicable contract defensesclswas fraud, dures®r unconscionability.”
Rent-A-Center, West, Inc. v. Jackson, 130 S. Ct. 2772, 277@010) (internal quotation
omitted). In this matter, the Plaintiffs cortése second element, denying the existence
of a binding contract to arbitrate their disp. Whether a party agreed to arbitrate a
particular dispute is question of state law goveng contract formationfirst Options of
Chicago, Inc. v. Kaplan, 514 U.S. 938, 944 gbB5). The arbitration agreement in question
states that it “shall be construed accordindemeral law and the laws of the state of
Nevada.” (Pls.” Resp. in Opp’'n Ex. A.)

The Plaintiffs contend that the arbitmatiagreement violatgaiblic policy because
it purports to limit the type oflamages the Plaintiffs cancower. The Plaintiffs further
argue that the arbitration prieion should not benforced becausedtsales agreements
and mortgages entered into tye Plaintiffs were a result défaud in the inducement. The
Plaintiffs also claim that #y lacked any meaningful cloa in the bargaining of this
transaction and that the terms of the aalibn provision were natonspicuous because
all of the words used in the sales agreement were in all capitals. It is clear from the
Plaintiffs’ complaints and arguments, viiever, that they attack the entire sales
transaction, rather than lodge a specific challenge to the arbitration agreement found in
the sales agreement, as mosthef Plaintiffs allegations ags¢hat the entire transaction,
including the sales agreemembortgage, stand-alone arhition agreement, etc. were
unconscionable and should be voided. Theegfdespite these objections to Blue World

Pool’'s motion to compel arbitration, theurbis bound by Supreme Court precedent to



grant Blue World Pool's motion, for theales agreement comtad an arbitration
provision that specifically incorpated this type of dispute.

As the Supreme Court recently reiteratddf a party challenges the validity
under 8 2 of the precise agreement to arleitedtissue, the federal court must consider
the challenge before ordering complkia with that agreement under § &% Rent-A-
Center, West, Inc. v. Jackson, 130 S. Ct. 2772, 2778 (20). And “as a matter of
substantive federal arbitration law, anbigmation provision is severable from the
remainder of the contract . . . unless thellenge is to the arbitration clause itself, the
issue of the contract’s validity is considerbg the arbitrator in the first instance.”
Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440, 445-4@006). “Thus, a party’s
challenge to another provision of the contramtto the contract as a whole, does not
prevent a court from enforcing aespfic agreement to arbitrateRent-A-Center, West,
Inc., 130 S. Ct. at 2778.

Even if the court sets ide the stand-alone arbitran agreement signed by the
Plaintiffs, which the Plaintiff€laim in their briefs that thewere forced to sign after the
transaction was entered intogthontents of the sales agresnfirst entered into by the
Plaintiffs for the purchases of the poolswtained a conspicuous arbitration provision.
The Plaintiffs have made no credible ntaihat Blue World Pools improperly induced
them to agree to the arbitrai provision specifically, and ifact, each Plaintiff initialed
a separate line on the first page of the sad@sract, specifically damowledging that they
agreed to arbitrate any disputes that arose from the transaction. Moreover, the arbitration

agreement specifically states that, “A dooray only decide whber an agreement to
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arbitrate exists or a controvgrss subject to any agreemetat arbitrate. An arbitrator
shall decide whether a conditiprecedent to arbitrabilty kdeen fulfiled and whether a
contract containing an agreement to arketrgtenforceable.” (PIs.” Resp. in Opp’'n Ex.
A) (all caps removed).

To the extent that the &htiffs do challenge the atlkation agreement, they only
complain of the arbitration’s provision’stempt to limit the damages payable by Blue
World Pool in the instance @hit was found liable to the &htiffs. Therefore, this does
not appear to be a challenge to the agreémoearbitrate any dispute that arose between
the parties. And to the extent the Pldfaticlaim that the arbitration agreement was
buried in an adhesion contragthich did not give them a meaningful choice to agree o
its terms, this argument is dafed by the fact that the Ri#ifs each initialed a separate
line on the very first page dhe sales agreement, indicatitigat they agred to settle
their disputes with Blue World Bts through binding arbitration.

CONCLUSION

Because the agreement contained abitration provision and because the
Plaintiffs initialed a separate statementthe sales agreement ackvledging that they
agreed to arbitrate any dispuarising between the partieee court grants Blue World
Pool’'s motion to stay these four cases and compel arbitration, regardless of whether or
not the stand-alone arbitration agreement can be enforced. The Plaintiffs have not made a
sufficient showing in their briefthat there is reason to questithe fact that they agreed
to binding arbitration. Of course, d@h Plaintiffs complaints regarding any

misrepresentations made by Blue WorldoBoor regarding the mortgages taken as
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security interests on the Plaintiffs’ homa®e encompassed by the arbitration provision
and are to be decided by the arbitrator.

IT IS SO ORDERED.
%@@lf}: @Awmgn

June22,2011 JosephR. AndersonJr.
Columbia,SouthCarolina UnitedStatedDistrict Judge



