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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

PerryRichardson, ) C/ANo.: 3:11-cv-1408-JFA
Plaintiff, ;

Rent-A-Center East, Inc., : )
Defendant. ) )

Defendant Rent-A-Center Eadhc. moves the court to dismiss Plaintiff Perry
Richardson’s amended complaint pursuant teeR2(b)(6) of the Federal Rules of Civil
Procedure for failure to state a claim uponahirelief can be granted. Plaintiff opposes
the Defendant's motion, and after reviewirthe parties’ briefs and inviting oral
argument, the court grants in part andids in part the Defendant’s motion.

BACKGROUND

On March 9, 2009, an unidentified malele a Nintendo Wii gaming system from
one of Defendant’s stores @ayce, South Carolina, and ttheeft was recorded by a store
security camera. A store employee watthithe video surveillance with a Cayce
Department of Public Safetynvestigator and reportedPlaintiff's name to law
enforcement as the person in the video. The store employee also later identified Plaintiff
in a photographic line-up on Ap 13, 2009. The Cayce Degimnent of Public Safety
obtained an arrest warrant for Plaintiff foetbharge of shopliftingpased solely on the

store employee’s identification of the Plaifjtand Plaintiff's name and picture appeared
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In “Runners” magazine. Plaintiff learnedatiaw enforcement vgalooking for him from
the publication in the “Bnners” magazine, as well as théjieation of his arrest warrant
to the general public, and Reluntarily surrendered to pokoon July 102009. He spent
the night in jail and was relead on bond the next day. @n about March 8, 2010, as
Plaintiff's criminal trial was getting readyo begin, Plaintiff's counsel watched the
security video with a Cayce Departmeaf Public Safety detective and one of
Defendant’s employees. Accand to Plaintiff, the crimial case against him was
dismissed because it was concluded that tingopein the surveillance video, who stole
the gaming system, looks nothing like the Plaintiff.

Now, Plaintiff filed suit against Defendaui|eging five state la causes of action:
(1) false imprisonment; (2) malicious proggon; (3) defamation; (4) intentional
infliction of emotional distress; and (5) gigmence. Defendant does not believe that
Plaintiff can legally establish any of thesauses of action against it based on the facts
alleged in the Plaintiff's amended complaititerefore, it asks the court to dismiss this
case.

LEGAL STANDARD FORA MOTION TO DISMISSPURSUANT TO RULE
12(b)(6)

When considering a 12(b)(6) motion to diss) the court must accept as true the

facts alleged in the complaiand view them in a light mosavorable to the plaintiff.
Ostrzenski v. Seigel 77 F.3d 245, 251 (@ Cir. 1999). The Unite&tates Supreme Court
has stated, however, that “[tjo survive atimo to dismiss, a complaint must contain

sufficient factual matter, accepted as true, taestaclaim to relief thas plausible on its



face.” Ashcroft v. Igbal 129 S. Ct. 19371949 (2009) (quotindBell Atlantic Corp. v.
Twombly 550 U.S. 544, 57(007)). “A claim has facial pusibility whenthe plaintiff
pleads factual content that allows the cdortdraw the reasonable inference that the
defendant is liable for the misconduct allegdd.” Although “a complat attacked by a
Rule 12(b)(6) motion to dismiss does not neledhiled factual allegations,” a pleading
that merely offers “labels antbnclusions,” or “a formulaicecitation of the elements of
a cause of action will not doTwombly 550 U.S. at 555. kewise, “a complaint [will
not] suffice if it tenders ‘naked assertisfi[devoid of ‘further fatual enhancements.”
Igbal, 129 S. Ct. at 1949 (quotinbwombly 550 U.S. at 557). Accordingly, Plaintiffs
must put forth claims that crosseblétline from conceivable to plausibléd. at 1950-51
(internal quotation omitted).

ANALYSIS

I. Falselmprisonment & Malicious Prosecution

Plaintiff first asserts a false imprisonmaertaim against Defendant. “The essence
of the tort of false imprisonment consists ddpriving a person of his liberty without
lawful justification” Law v. S.C. Dep’'t of Corr368 S.C. 424, 440, 629 S.E.2d 642, 651
(2006). “To prevail on a claim for false imprisonment, the plaintiff must establish: (1) the
defendant restrained the plaintiff, (2) the restraint was ftioteal, and (3) the restraint
was unlawful.”ld. (citations omitted). Although bothdgs went into deh about whether
or not probable cause existed to support thisead action, the court finds the fact that
the Plaintiff was arrested pursuant tofaially valid warrant precludes him from
asserting a false imprisonment claim agaibefendant, being the one who caused the
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arrest. InDorn v. Town of Prosperifythe Fourth Circuit detenmed that longstanding
precedent in South Carolina dited there cannot be a clafor false arrest where the
arrest was effectuated pursuant to a thcaaalid warrant. 375 F. App’'x 284, 288 (4th
Cir. March 18, 2010). On this pojrihe Fourth Circuit stated Dorn:
At common law, allegations that a mentless arrest or imprisonment was
not supported by probableause advanced a claim of false arrest or
imprisonment. However, allegationsathan arrest made pursuant to a
warrant was not supported by probab#ise, or claims seeking damages

for a period after legal process issly are analogous to the common-law
tort of malicious prosecution.

The distinction between rheious prosecution andalse arrest in this

situation is whether the arrest wasdagursuant to a warrant. As a general

rule, an unlawful arrest pursuamd a warrant will be more closely

analogous to the common law tort wfalicious prosecution. An arrest

warrant constitutes legal process, and the tort of malicious prosecution

that permits damages for confinemgnirsuant to legal process. On the

other hand, wrongful warrantle arrests typically resemble the tort of false

arrest.
Id. at 285—-86 (internal quotations and caas omitted). The court proceeded to cite
several South Carolina district court and estedvurt decisions, whichave continuously
made this distinctiond. at 286—88. Following ik line of authority, the court dismisses
Plaintiff's false imprisonmentause of action, as Plaintiff has conceded that he was
arrested pursuant to a facially valid warrant.

With respect to his malicious prosecuticause of action, however, the court
denies the Defendant’s motion. ke out such a claim, Plaintiff must establish: (1) the
institution or continuation of origal judicial proceedings; (d)y or at the instance of the

Defendant; (3) termination ofuch proceedings in Ptaiff's favor; (4) malice in
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instituting such proceedings; )(%ack of probable causend (6) resulting injury or
damagelLaw v. S.C. Dep’'t of Corr368 S.C. 424, 435, 629.E.2d 642, 648 (2006). In
this cause of action, malice ‘the deliberate intentional dag of a wrongful act without
just cause or excusdd. at 437, 629 &.2d at 649 (internal quation omitted). Plaintiff
essentially contends that hwveas prosecuted for shopiifig because the Defendant’s
employee maliciously, and without probable @udentified him ashe shoplifter, when
in fact he was not the culprit andoked nothing like theman recorded by the
surveillance camera. Defendanuaters with the assertionahits employee merely gave
honest assistance to the police and did no rii@e to report truthilly such information
as came into its possessiontihe police authorities. Defemalafurther argues that it did
not institute criminal proce@ty against Plaintiff; ratkr, it argues that the police
department is the proseaugi entity in this case.

After considering the parties’ argumentise court believes the Plaintiff has pled
sufficient factual allegations to withstand dissaikwith respect to tk claim. Again, he
claims that one oDefendant’'s employeesatched the video surveillance footage with
police officers and identified i as the shoplifter in the video. The court can infer from
this allegation, as it must at this stagetha# litigation, that if the employee was able to
name the Plaintiff tohe police officers, thethat employee knew Plaintiff and was aware
of the Plaintiff's appearance and other physfeakures at that point in time. It was not
until after the employee already identified thaiRtiff as the culprithat he pointed him
out in a photo line-up, so the employee preably had a familiarityith the Plaintiff.
Considering this inference sonjunction with the Plaintiff'sllegation that the person in
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the video surveillance footageoks nothing like him, theourt believes Plaintiff has
sufficiently pled a malicious prosecutiarause of action. If the employee knew the
Plaintiff and knew thathe person in the video surveillanfootage looksiothing like the
Plaintiff, then the court must accept as tatethis stage of the proceedings that the
employee knew he was giving false infotroa to the police, thereby maliciously
instituting a criminal inveagation and proceedgs against the Plaintiff. Moreover,
Plaintiff alleges that the store employee’s idfezation was the sole basis for the warrant
issued for Plaintiff's arrest. Aa result, Plaintiff alleges & he was forced to spend a
night in jail, was subjected &n outstanding criminal charfe almost one year, but that
the charge against him was eutally terminated in his far. All of these allegations
defeat the Defendant’s motionttvirespect to this claim.
[I. Defamation

Next, Plaintiff claims that the Defenatadefamed him by faely identifying him
as the shoplifter. “The tort of defamation allowplaintiff to recovefor injury to his or
her reputation as the result of the defendanbmmunications to others of a false
message about the plaintiff Argoe v. Three Rivers Bavioral Health, L.L.C.392 S.C.
462, 474, 710 S.E.267, 73 (2011) (ir@rnal quotation omitted “In order to prove
defamation, the plaintiff must show (1) dsk and defamatory statement was made; (2)
the unprivileged publication wasade to a third party; (3he publisher was at fault; and
(4) either actionability of the statement irrespve of special harm or the existence of
special harm caused by the publicatiold”, 710 S.E.2d at 74. ‘fle publication of a
statement is defamatory if itrtds to harm the reputation ofather as to lower him in the
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estimation of the community do deter third persons fromssociating or dealing with
him.” Id., 710 S.E.2d at 74.

Defendant moves the court to dismiss ttasise of action because it believes any
communication its employee made to the glivas qualifiedly privileged because it was
made in good faith and on a subject mattewimch the Defendant has an interest—that
is, finding the person whode from it. While Defendant may ultimately be entitled to
judgment as a matter of law on this cldmsed on its defense of qualified immunity, the
court does not believe it cansdiiss this claim at this stagf the litigation based on the
Plaintiff's allegations. As the SdutCarolina SupremCourt has noted:

To prove actual malice, the plaiffitmust show thathe defendant

was activated by ill will in what he didyith the desigrio causelessly and

wantonly injure the plaintiff; or thathe statements were published with

such recklessness as to show a consatissregard for plaintiff's rights. In

addition, the person making the defanmatstatement must be careful to go

no further than his interests or his dstiequire . . . . And the fact that a

duty, a common interest, or a comdidial relation existed to a limited

degree, is not a defense, even thotighpublisher actkin good faith.

In general, the question whether@tasion gives rise to a qualified

or conditional privilege is one ofwafor the court. However, the question

whether the privilege has been abusednis for the juryFactual inquiries,

such as whether the defendants actegbiod faith in making the statement,

whether the scope of the statemenswaoperly limitedin its scope, and

whether the statement was sent onlyhi® proper parties, are generally left

in the hands of the jury to deteima whether the privilege was abused.

Swinton Creek Nursery v. Btb Farm Credit, ACA334 S.C. 469, 48514 S.E.2d 126,
134 (1999) (internal quaians and citations omitted).

In his allegations, Plaintiff contends thhe identification ohim as a culprit was

done with malice. He clainthat he looked nothing like th@erson who appeared on the



video surveillance and that the store empywho identified Plaintiff as the shoplifter
knew that this information veafalse. After consideringhese allegations, the court
believes the Defendant’'s moti@hould be denied, and it willave every opportunity to
reassert its argument aethonclusion of discovery.

[11. Intentional Infliction of Emotional Distress

The Plaintiff also asserts @daim for intentional infliction of emotional distress
against the Defendant. In order to recoveriidentional infliction of emotional distress,
Plaintiff must establish: (1) the Defendant intentionally or recklessly inflicted severe
emotional distress, or was certain, or sulistiy certain, that sucklistress would result
from his conduct; (2) the conduct was so ferte and outrageous” so as to exceed “all
possible bounds of decencyfichmust be regarded as “atrocious, and utterly intolerable
in a civilized community (3) the actions of the Defendiacaused Plaintiff's emotional
distress; and (4) the emotional distress suffdrg the Plaintiff was'severe” such that
“no reasonable man could be expected to endurkldtisson v. Scalise Builders of S.C.
374 S.C. 352, 356, 650 S.E.2d 68, 70 (2007).

Without reciting what has edady been discussed inetlprior sections of this
order, the court believes the Plaintiff has sudintly pled factual allegations to withstand
dismissal of this claim. If Defendant’'s eropee knew he or she wdalsely identifying
the Plaintiff in both the deo surveillance footage ancetphoto line-up, that employee
should have been certain thas or her conduct would ledd a criminal prosecution of
the Plaintiff for a crime he dinot commit. The court findsdhsuch conduct would be so
extreme as to exceed all possiblounds of decencgnd Plaintiff hasleeged that he has
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suffered severe emotional distress as altresuhis. Again, Defadant will have every
opportunity to reassert its objems to this claim at theoniclusion of discovery, but the
court believes the amended complaint contauficient factual allegations for this cause
of action to proceed. Thuthe Defendant’s motion enied in this respect.
IV. Negligence

Lastly, Plaintiff alleges a negligenasause of action against Defendant. “To
recover on a claim for negligence, a plaintifist show (1) a duty of care owed by the
defendant to the plaintiff; (2) a breach ahtluty by a negligent act or omission; and (3)
damage proximately resulting from the breadmtrews v. Piedmont Air Line897 S.C.
367, 369, 377 S.E.2d 12¥28 (1989). “The absence afyaone of these elements renders
the cause of action insufficientd., 377 S.E.2d at 128-29. Heflaintiff contends that
Defendant owed it a duty of care once it t@akion to identify himas the shoplifter who
stole from its store. In making this argumdplkaintiff asks the court to carry over into
this factual scenario the Bnof cases that impose a duig a person who voluntarily
takes action to assist someone. In respafeeDefendant notes that no South Carolina
authority has ever found a duty of careetast between a person and a merchant who
identifies them in an effotb solve a crime. 8cause there is no South Carolina authority
to support the Plaintiff's position, the couvelieves this cause of action should be
dismissed. This court is not sure that Bouth Carolina Supreme Court would recognize
such a duty, and to the exteéhat it might, the court beliegat prudent for that court to
deal with it on first impression. Thereforthe court dismissePlaintiff's negligence

cause of action.



CONCLUSION

For the foregoing reasons, the court grantpart and denies in part Defendant
Rent-A-Center East, Inc.’snotion to dismiss. Plairffis false imprisonment and
negligence causes of action are herebgmiised, but his malicious prosecution,
defamation, and intentional infliction ofmotional distress clais will proceed to
discovery.

IT IS SO ORDERED.

%«gﬁ&. Quéumgn

August19,2011 JosephR. AndersonJr.
Columbia,SouthCarolina UnitedStatedDistrict Judge
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