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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

StanleyCheeseboro, C/ANo.: 3:11-cv-2173-JFA

)
)
Raintiff, )
)
VS. ) ORDER
)
City of Columbia, )
)
Defendant. )
)

This employment litigation matter comes before the court on Plaintiff Stanley
Cheeseboro’s Objection to the Magistraedge’s Report and Recommendation (“Report”)
issued by a Magistrateidge in this case. The Magistratelde has recommended that this court
grant Defendant City of Columbia’s Motion for f@mary Judgment. In iComplaint, Plaintiff
alleges claims under Title VII of the Civil ghts Act of 1964, as amended, 42 U.S.C. § 2@20e
seq.(“Title VII"). Having reviewed the entireecord, including Plaintiff's Objection, the court
finds that the Magistrate Judge has fairly aedurately summarized the facts and has applied
the correct principles of law iher Report. Accordingly, theoart adopts the Report and fully
incorporates it into this order.

l. Factual and Procedural History

Plaintiff was employed by the Defendant fapproximately fifteen years before his
employment was terminated on January 3, 2011lhemReport the Magistrate Judge included a
very thorough summary of the Plaintiff's diskimary history with the Defendant and of the
events leading to Plaintiff's termination. Adgsltourt has already ingmorated the Magistrate

Judge’s Report in full, it need not et Plaintiff's employnent history here.
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Plaintiff filed the instant action agairntte City of Columbia on August 17, 2011. (ECF
No. 1). Defendant filed its Motion for unary Judgment on June 4, 2012. (ECF No. 17).
After that motion was fully briefed, the Magidigaludge issued her Rat recommending that
this court grant Defendant’s motion. Plaintified his Objection tothe Magistrate Judge’s
Report on January 7, 2013. Thieurt now consider®laintiff’'s objectionsand rules on the
Report.
Il. Legal Standard

A. Magistrate Judge’s Report and Recommendation

The Magistrate Judge made her revieva@cordance with 28 U.S. 8§ 636(b)(1)(B) and
Local Civil Rule 73.02. The Magistrate Judge omigkes a recommendation to the court. It has
no presumptive weight, and the responsibilityfaaking a final determination remains with the
court. Mathews v. Webed23 U.S. 261, 270-71 (1976). Parties altowed to make a written
objection to a Magistrate Judgeasport within fourteen days taf being served a copy of the
report. 28 U.S.C. 8 636(b)(1). dm the objections, the court revieds novothose portions of
the report that have been spemfly objected to, and éhcourt is allowed t@ccept, reject, or
modify the report in whole or in partd.

B. Legal Standard for Summary Judgment

Rule 56(a) of the Federal Rules of Civil Procedure provides that summary judgment shall
be rendered when a moving party has shown thate'tiseno genuine dispaitas to any material
fact and the movant is entitldd judgment as a matter of law.” The court must determine
whether the evidence presents a sufficient disagreement to require submission to a jury or
whether it is so one-sided that onatpanust prevail as matter of law. Anderson v. Liberty

Lobby, Inc, 477 U.S. 242, 251-52 (1986). Summary judgnséiould be granted in those cases



where it is perfectly clear thaélhere remains no genuine disputet@snaterial fact and inquiry
into the facts is unnecessary tardly the applicéon of the law. McKinney v. Bd. of Trustees of
Mayland Community Colleged55 F.2d 924, 928 (4th Cir. 1992)in deciding a motion for
summary judgment, “the judgefgnction is not himself to wgh the evidence and determine the
truth of the matter but to determine whether there is a genuine issue for Aradérson 477
U.S. at 249.

C. Employment Discrimination Framework

Title VII makes it unlawful for an employer to discriminate against an employee with
respect to compensation, terms, conditions, oilpggs of employment othe basis of sex. 42
U.S.C. § 2000e-2(a). In the absence of diesaddence of discriminatiorg plaintiff may resort
to the judicially created burdeshifting framework established McDonnell Douglas Corp. v.
Green 411 U.S. 792 (1973), under which a plaintiféihe initial burden of establishing a prima
facie case of discrimination. To establish a jrifacie case of discrimation, a plaintiff must
show (1) that he engaged in prohibited conductlaino the of a person of another race, color,
sex, religion, or national origiand (2) that disciplinary measures enforced against the plaintiff
were more severe than those enforced against the other peighmer v. City of Wilmingtan
545 F.3d 260, 264-65 (4th Cir. 2008). Thus, the task falls on a plaintiff to identify a suitable
comparator, bearing in mind that “[t]he sinriky between comparators and the seriousness of
their respective offenses must be clea$ablished in order to be meaningful.Bradley v.
South Carolina Dep’t Corr.C/A No. 3:08-2510-JFA, 2010 WL 883729, at *5 (D.S.C. Mar. 5,
2010) (quotind-ightner, 545 F.3d at 265).

Once the plaintiff establishes a prima facieecafsdiscrimination, the burden shifts to the

defendant to produce evidence of a legitimate, remnaninatory reason for the adverse action.



Merritt v. Old Dominion Freight601 F.3d 289, 294 (4th Cir. 2010) (Title VII). The defendant’s
burden “is one of proddion, not persuasion.’'Reeves v. Sanderson Plumbing Prods., B80
U.S. 133, 142 (2000). If the defendant me#ts burden to demotiate a legitimate,
nondiscriminatory reason, the plafhtnust demonstrate by a grenderance of the evidence that
the proffered reason was “not its true reggdout [was] a pretext for discrimination.’Merritt,
601 F.3d at 294 (quotinfiexas Dep’t of Cmty. Affairs v. Burdind50 U.S. 248, 253 (1981)).
“Notwithstanding the intricacies of proof schesndghe core of every [discrimination] case
remains the same, necessitating resolution otitth@ate question of . . . whether the plaintiff
was the victim of intentional discriminationMerritt, 601 F.3d at 294-95.
Ill.  Discussion

In her Report, the Magistrate Judge founat tRlaintiff was unable to establish a prima
facie case of discrimination because he did nentifly a suitable comparator. Specifically, the
Magistrate Judge concluded that Plaintiff gamdposed comparator Cassandra Moody were not
similarly-situated because their disciplinanjstories are not compale. Additionally, the
Magistrate Judge determined that Plaintifhs unsuccessful in showing that Defendant’s
articulated reason for discharging Plaintiff wastpktual. The Magistrate Judge also found that
Plaintiff provided a motivating faot for his termination that ianrelated to his gender or any
other characteristic protected bitle VII. For all of thoseeasons, the Magistrate Judge found
summary judgment appropriate in this cas€he court agrees with the Magistrate Judge’s
reasoning and findings.

Plaintiff has raised the following three objections to the Magistrate Judge’s Report: (1)
the Magistrate Judge erred in finding that Mpadhs not a suitable corapator and, thus, that

Plaintiff failed to show a priméacie case of disparate disciplif@) the Magistrate Judge erred



in finding that summary judgment was appromidtecause Plaintiff faite to establish that
Defendant’s reason for terminati was pretextual; (3) the Magigealudge erred in finding that
a motivating factor for termination proposed Biaintiff warranted ssnmary judgment. The
court discusses each of these objections below.

Plaintiff takes issue with the Magistrafeidge’s finding thatMoody is not a valid
comparator as she and Plaintiff are not similaityated. “[T]o be deemed ‘similarly-situated,’
the individuals with whom the plaintiff seeksd@dompare his/her treatment must have dealt with
the same supervisor, have been subject toséime standards and have engaged in the same
conduct without such differentiating or mitigadi circumstances that would distinguish their
conduct or the employer’s treatment of them for iParker v. Magna Innertech-Spartanburg
Civil Action No. 6:09-773-JMC-KFM, 2010WNL 5488599, at *7 (D.S.C. Nov. 29, 2010)
(quotingMitchell v. Toledo Hosp964 F.2d 577, 583 (6th Cir. 1992 laintiff points out that he
and Moody reported to the same supervisor and the same ultimate decision-maker. Furthermore,
they were subject to the same standards, and they ehgagémilar (though not identical)
conduct. According to Plairiti“[tjhe only discernible differace between Ms. Moody and Mr.
Cheeseboro is their disciplinangcord,” (ECF No. 25, p. 4), wdh he finds insufficient to
differentiate the two in view ofhe many similarities betweedheir position and their conduct.
However, the court notes thidte disciplinary records are sty different—while Moody had a
clean disciplinary record, Plaintiff had been ¢i$ioed multiple times during his tenure with the
City, including instances of inbordination and disrespectful behavi The court finds that the
difference between Plaintiff's and Moody’s disciydry records is sufficient to render the two
not similarly-situated. As sucPJaintiff has been unable to poittt a suitable comparator and,

thus, has been unable to estabiighrima facie case of discrimination.



Even assuming Plaintiff was able to show a prima facie case, Defendant has produced
evidence of a legitimate, nondiscriminatory @agor terminating Plaintiff's employment, and
Plaintiff is unable to show thahis reason is a pretext. Plaintiff summarily states that he
demonstrated that the reasonffeed by Defendant is pretextuddut in reviewing Plaintiff’s
previous arguments on this igsuthe court disagrees. Plaintiff previously argued that
Defendant’s shifting reasons for his terminationdexce a pretext, butithcourt concurs with
the Magistrate Judge that tlasgument is misplaced becausdddelant’s contentions regarding
the disciplinary records (on whidPlaintiff appears to base lshifting reasons argument) were
made in the context of whether Moody was ailgirty-situated comparat. In his Objection,
Plaintiff attempts to show pretext by pointing out the difference between the discipline he
received and the discipline Moody received for similar conduct. However, his argument
“assum[es] that she is found to be a valigdnparator . . . ,” (ECHNo. 25, p. 6), and, as
previously discussed, this codras found that Moody is not a v@lcomparator due to her very
different disciplinary record.

In her Report, the MagistenJudge concluded that sumuy judgment was warranted, in
part, because Plaintiff provided a motivating fadiar his termination that is unrelated to his
gender or any other characteristics protected ihg VII. Specifically, Plaintiff stated that he
felt that his employer had a vendetta towanah ias an employee who always speaks out for
what rights [he has] as a city employee.” CEE No. 17-15). Plaintiff disagrees that this
admission warrants summary judgment and asffesitsunder the SupreanCourt’s decision in
Price Waterhouse v. Hopkind90 U.S. 228 (1989), a Plaintiff may assert a “mixed-motive” for
unlawful discrimination. However, this court cannot apply Brece Waterhousestandard

recited by Plaintiff as Plaintifias not shown a mixed motive irigltase because he has failed to



show that gender was even a motivating factonigntermination. This court agrees with the
Magistrate Judge that, here, summary judgmenp@opriate as to PIdiff's Title VII claims
because plaintiff has alleged gendkscrimination but has alsolefed his belief that a true
motivating factor for the employer’s alleggdivrongful actions was his outspokennesSee
Lightner v. City of Wilmingtarb45 F.3d 260 (4th Cir. 2008).
IV.  Conclusion

For the foregoing reasons, this courtdi®yy adopts the Report and Recommendation of
the Magistrate Judge. Accordingly, the court grants Defendavitson for Summary
Judgment. (ECF No. 17).

IT 1S SO ORDERED.

%@g&&. Cobion Gy

March 15, 2013 Joseph F. Anderson, Jr.
Columbia, South Carolina United States District Judge



