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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OFSOUTH CAROLINA
COLUMBIA DIVISION

Nancy Barber, ) C/A No.: 3:11-cv-2328-JFA
)
Plaintiff, )
)
VS. ) ORDER GRANTING MOTIONS
) FOR SUMMARY JUDGMENT
American Family Home Insurance )
Company, )
)
Defendant. )
)
American Family Home Insurance )
Company, )
)
CounterClaimant, )
)
VS. )
)
Kelly D. Barber and Nancy Barber, )
)
CounteDefendants.
)

This case comes before the court oo twotions for summary judgment filed by
Defendant American Family Hee Insurance Company (“Amean Family”). Plaintiff
Nancy Barber opposes both motions, and @ubefendant Kelly Barber supports the
motions. For the reasons that follow, tbairt grants both of Defendant’s motions.

l. Factual and Procedural History

According to the facts provat in the record, Plaintifiancy Barber, took out an
insurance policy on her homativ Defendant. In exchander a policy of liability and

property damage, she paid the premiums as required timel@énsurance contract. At
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some point, Plaintiff's home was lost due &ofire. Although Plaintiff has sought
payment under the policghe claims that she has not beeoperly paid under the policy
because American Family haender[ed] payment in a forah that creates an improper
interest in a third party” (the check has béssued jointly to Plaitiff and her estranged
husband). Additionally, Barber claims thaesh entitled to payméminder her insurance
policy for proceeds relating to the “removal and cleanupleifris” and relating to a
garage that was destroyed in the fire. rmRidialso alleges that Defendant gave her
misinformation regarding the amount ofnfis that the insurance company would
provide.

Plaintiff brought this action against Deftant on July 19, 20 in the Lexington
County Court of Common Pleas, alleging ttelowing causes of action: breach of
contract, negligence, bad faith, negligentisrepresentation, breach of contract
accompanied by a frauduleract, violation of the UWPA, conversion, fraud, and
constructive fraud. Defendamémoved the case on Augudt, 2011. Sice then, a
number of the Plaintiff's causes of action hdeen dismissed, drthe only remaining
claims are for breach of contract and bathfaThe Defendant has also counterclaimed
for declaratory judgment and interpleader.

American Family filed the instantwo motions for summary judgment on
November 9, 2012 (one on Plaintiff's @plaint and one on its own Counterclaims).
Nancy Barber has filed a Response opposiriy bbthese motions. Kelly Barber, on the

other hand, filed a short brief support of both of the motions.



[I. Legal Standard

Rule 56(a) of the Federal Rules ofviCiProcedure provides that summary
judgment shall be rendered when a movoagty has shown thdthere is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter of law.”
The court must determine whet the evidence presentssafficient disagreement to
require submission to a jury whether it is so one-sided that one party must prevail as a
matter of law.Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 2582 (1986). Summary
judgment should be granted in those casesravh is perfectly clear that there remains no
genuine dispute as to material fact and inquitg the facts is unnecessary to clarify the
application of the lawMcKinney v. Bd. of Trustees of Mayland Community College, 955
F.2d 924, 928 (4th Cir. 1992n deciding a motion for summajudgment, “the judge’s
function is not himself to welgthe evidence and determine tinuth of the matter but to
determine whether there is a genuine issue for tiadérson, 477 U.S. at 249.

[I1.  Analysis

A. Breach of Contract

The Plaintiff conceded during argunteon this motion that she does not
contesting summary judgment on the issuavbéther the garage qualified as an “other
structure” under the insurangmlicy. The court addressehe remaining breach of
contract issues below.

1. I ssuance of Joint Check

Defendant argues that the primary issughiis case can be easily resolved by

answering the following two questions: (1) Wancy Barber married to Kelly Barber at
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the time of the fire? And (2) Dielly Barber reside in the hagrat the time of the fire?
It is undisputed that Nancy akclly Barber were married atéhtime of the fire. It also
appears that Kelly Barber rdsd in the home, 2148 Fairvid®oad, at the time of the fire
based on the following facts: he was stayinghathome at the time of the fire (and had
been the only onstaying there for the wvweeks prior); his drier’s license listed 2148
Fairview Road as his address; he received an®2148 Fairview Road; he had informed
his probation officer that 2148 Fairview Roads his residence; he came and went freely
from that address; and he had no othesidence according to his own testimony.
Because Kelly Barber was married to Nancyl®a at the time of the fire, and because
he also apparently resided at their homthattime of the fire, American Family submits
that he was an “insured person” under thegleage of the policy. Since Kelly Barber
gualified as an “insured person,” Americkamily submits thatt did not breach the
contract when it issued a clkgointly to Nancy and Kelly Bder and that, in fact, it was
required to do so under the policy.

Plaintiff takes issue with the conclusitimat Kelly Barber was a resident of the
home at the time of the fire—she submitatthe was not living there but was staying
there because “he had no placeedlb go.” Plaintiff citeso Wisconsin law and asks the
court to find that at the time of the fildancy and Kelly Barber’s relationship had
deteriorated such that instead of being a residethe house, he wanerely an occupant
of the house. Nancy Barber further argtlest because her name was on the deed and
because she entered into thsurance contract, she aloneeidtitled to the proceeds from

the insurance contract. Plaintiff points ouattiKelly Barber livedwith his girlfriend at
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one point during their marriag Plaintiff also raises numerous domestic incidents
involving the police to suppotter argument that Kelly Barber was not a resident of the
home.

Based on the record, this court feels ¢@sed to find that Kelly Barber was a
resident on the home at 21B8irview Road. The court is unpersuaded by the evidence
presented by the Plaintiff the contrary, as that evideneecurred well before the home
caught on fire in 2010, and the couple had reconciled after those events.

2. Failureto Pay for Debris Removal

As for debris removal, American Famipoints out that Plaintiff never incurred
any expenses for debris removal, and, in,fsloé never even obta&id an estimate for the
cost of removal. Therefore, American Finsubmits that it canrichave breached the
contract for failing to pay for any removal.

Plaintiff contends that because she waahlm to receive insurance proceeds from
other loss to her home, she countat pay for the debris removal.

During the hearing, the Defenataaffirmed that this coverage is still available to
the Plaintiff, and rather thancur the costs for debris removal upfront, she may submit
an estimate to American Family, and it will provide the coverage available to her.
Therefore, the court finds that there has be®ibreach of contract &g this provision of

the policy.



B. Bad Faith

Because there has been no breach ofracintAmerican Familyargues that there
can be no bad faith and thiatis entitled to summary jugigent on the entire bad faith
claim.

1. I ssuance of Joint Check

The only evidence that Aenican Family had during ¢hclaims process was that
Kelly Barber was Nancy Barber’s spouse arat tie was residing in the home at the time
of the fire. Nancy Barber gave Americannkly that information herself. Therefore,
American Family submits thdt did not act in bad faith when issued a check to both
Nancy and Kelly Barber, as it believed, thgsn Nancy Barber’'statements and other
information that it gathered, @h Kelly Barber qualified as diinsured person” under the
language in the contract.

Plaintiff, on the other hand, allegesathAmerican Family“did virtually no
investigation on who was owevdhat proceeds of the insmee policy.” (ECF No. 103,
p. 10). It seems that Plaintiff expected thgurance adjuster to sak with Kelly Barber,
the Plaintiff’'s family, and nghbors though Plaintiff had rdady given American Family
information that led them tbelieve that Kelly Barber waan “insured person” under the
policy. Plaintiff argues that Kelly Barber wanot a party to the insurance contract and
that he should not have beable to benefit under it and that American Family should
have looked further into the circumstances before issuing the chettk jo the Barbers.

This court agrees with ¢hDefendant and finds that Aamcan Family did not act

in bad faith in issuing the proceedscks to Nancy and Kelly Barber, jointly.

6



2. I nformation Regar ding Debris Removal

It appears from the testimony of both thaiftiff and the insunace adjuster that
when he first came to her home to viewve thamage, he mentioned that she would be
entitled to $250 for debris removal. Thamount was based on the language of the
standard policy because he did not haveRlantiff's specific policy with him at the
time. As it turns outshe may have been entitled to mbesed on her specific policy,
but there is no evidence that the insurance adjuster’s statemas made intentionally,
purposefully, or in bad faith—~Mvas merely a mistake. Furthermore, as Plaintiff never
incurred any expenses for debris removal,efican Family never refused to pay those
expenses, and Americdmmily has confirmed that thabverage is still available to
Nancy Barber.

Plaintiff submits that there was bad faith in this case because the insurance
adjuster knew that he gave her incorreébrimation, and he never failed to correct his
mistake. Thus, she states that Americanifyaoneached its “duty tensure that Plaintiff
receive accurate information that she coulg m.” (ECF No. 103p. 11). Plaintiff
submits that that information was neverregted by anyone frotle insurance company
though there were multipleonversations between her darvarious agents of the
company.

As to the issue of bad faith concemgistatements made about the amount of
debris removal coverage available under prodicy, this court finds in favor of the

Defendant.



C. Declaratory Judgment and I nterpleader

In its motion for summarjudgment on its Countelaims, American Family
requests a determination of whether Kelly Barls an insured as defined by the Policy
such that he has an inter@stthe insurance proceeds ssue. American Family further
seeks a declaration that its issuance ef pllicy proceeds itboth Nancy and Kelly
Barber's names was pursuant to policy mns and South Carolina law and was not
improper or in bad faith. Amigan Family also points outdhthe checks that it issued
jointly to Nancy and Kelly Barber are now epgid. As such, American Family seeks to
interplead these disputed fug)dotaling $40,652.20, with ¢hcourt and further seeks an
order discharging it from anfurther liability. American Family submits that if it
prevails on its motion for summajudgment, the proper courseuld be for this court,
as part of a summary judgment order dismgghis case, to direé@merican Family to
interplead the funds ia the divorce action that is cuntéy pending between the Barbers
in Lexington CountyFamily Court.
V. Conclusion

This court hereby grants both of tBefendant’'s motions fosummary judgment.
(ECF Nos. 98 and 100). As these cases willlismissed with prejudice from this court,
the court orders American Family to irgeead the funds aissue in this case
($40,652.20) into the divorce action thatcdsrrently pending between the Barbers in
Lexington County Family Court. Earliem these proceedingsthe court found it
necessary to join KellyBarber as a party defendanttins case. Because Mr. Barber

was, and remains, incarcerated, this coudt &athority under existing law to appoint an
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attorney to represent himThe court appointed Logan Wells represent Mr. Barber.
Ms. Wells is a Greenville attney who had to attend nunoeis depositions and travel to
Columbia for purposes of the argument oa sfammary judgment rtion. Ms. Wells is
requested to forward to thtourt an itemization of her twf-pocket expenses and an
itemization of the time spent warlg on this case. Upon rapeof this information, the
court will enter an order requiring paymentNts. Wells out of the insurance funds, if
any, Mr. Barber receives as a result of ader of the familycourt awarding him a
portion of the money.

ITIS SO ORDERED.
%«gﬁ&. Quéwm‘a-

Januaryl4,2013 Joseplir. AndersonJr.
Columbia,SouthCarolina UnitedStatedDistrict Judge



