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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

Terrence Wright El, #505358, )
)
Petitioner, )
) C.A. No. 3:11-3100-MBS
VS. )
) ORDER AND OPINION
State of South Carolina, )
)
Respondent. )
)

Petitioner Terrence Wright ElPetitioner”) is aprisoner in custody ahe North Carolina
Department of Corrections (“NCDC”). Petitianiled a pro se action pursuant to 42 U.S.C. §
1983 against the State of South Carolina arii@ Armstrong, a clerk in Charleston County,
South Carolina, alleging that detainer placed on him byetlState of South Carolina was
unconstitutional. In accordance with 28 U.S§3636(b)(1)(B) and LocaRule 73.02(B)(2)(c),
D.S.C., the action was referred to United StaWemistrate Judge Joseph R. McCrorey for
review.

Background
In April 1995, Petitioner wasonvicted of murder and otherimes in Graham County,
North Carolina. Petitioner was sentenced to life imprisonment pursuant to a North Carolina state
court judgment. Subsequently, Petitioner was sent to Charleston County, South Carolina in
December 1998 to be tried on criminal charges under South Carolina state law. In March 1999,
Petitioner was convicted of mwed burglary, criminal sexuatonduct, and grand larceny in
Charleston County, South CarolinaPetitioner was sentenced life imprisonment to run
consecutive to his North Carolina sentence.June 1999, Petitioner waent back to North

Carolina and a detainer was placed on him by the $fabouth Carolina. Petitioner is currently
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in custody of the NCDC servirtys North Carolina sentence.

In the instant action, B@oner alleges that the State buth Carolina has no jurisdiction
to impose a detainer on him, because of hithitight as a “MoorishAmerican.” Petitioner
asserts that he is not a citizen of the UnitedeStand that he was “denationalized” by the United
States due to the practice of slavery in the éthibtates. Petitioner filed a motion to proceed
forma pauperis which was granted by the Magistratedda in an order dated December 13,
2011. In that order, the Magiate Judge construed Petitiotseaction as seeking immediate
release from NCDC custody. Accordingly, the Maigite Judge classifideetitioner’s action as
a petition for habeas corpus relief pursuar28dJ.S.C. § 2241, based on the fact that Petitioner
did not appear to be in South Carolina state custody or appear to be challenging a South Carolina
state conviction. Further, the Magistrate Judgiei@d the Clerk of Court to terminate the State
of South Carolina and Julie Armstrong as Respotsdand add Butch Jackson, Director of Nash
Correctional Institution in North Carolina, dse proper RespondentThe Magistrate Judge
reasoned that since Petitioner was in custodyaah Correctional Institution, Butch Jackson was
the proper Respondent. For reasons set forttnéndiscussion below, ¢hClerk of Court is
ordered to terminate Butch Jackson as Resporatahtreinstate the Seabf South Carolina as
Respondent.

On December 13, 2011, the Magistrate Jualge filed a Report and Recommendation in
which he reviewed Petitioner's &mts pursuant to the procedumaovisions of 28 U.S.C. 88
1915 and 1915(A). The Magistrate Judge notedithatwell settled law that a habeas corpus
petition must be filed in the federaldicial districtwhich can acquirén personam jurisdiction
over Petitioner’'s custodian. Since the fedemirtin South Carolina cannot obtain jurisdiction

over Petitioner's custodian, Butch Jackson, whdogated in North Catima, the Magistrate



Judge recommended summarily dismisshgy§ 2241 petitiomithout prejudice.

On December 19, 2011, Petitioner filed objet$ido the Report and Recommendation in
which he clarified that he wamly seeking dismissal of a detairplaced on him by the State of
South Carolina as a result of his South Gago conviction. Petitioner asserted that the
Respondent was therefore corredtgited as the State of Southr@ma and as such, this court
hasin personam jurisdiction over the R@®ndent named in the petitioRetitioner reiterated that
the State of South Carolina dhao jurisdiction to place a tiener on him under the “Sundry
Moors of South Carolina” agreement.

The Magistrate Judge makes only a recommigmd&o this court. The recommendation
has no presumptive weight. The responsibiidy making a final determination remains with

this court. _Mathews v. Wehet23 U.S. 261, 270 (1976). The court is charged with making a de

novo determination of those portions of the report oecsjed proposed findings or
recommendations to which an objection is madée court may accept, reject, or modify, in
whole or in part, the findingsr recommendations made by thedWsrate Judge. The court may
also receive further evidence mcommit the matter to the Magidealudge withinstructions.
28 U.S.C. § 636(b)(1).

Petitioner is not seekingnimediate release from custody NCDC. Instead, he is
seeking removal of a detainer placed on him bySttage of South CarolinaPetitioner is correct
that the proper Respondent in this casdhis State of South Cdnoa. This court hasn
personam jurisdiction over the State of South Caralin Accordingly, the Clerk of Court is
ordered to terminate Butch Jackson as Resporatahtreinstate the Seabf South Carolina as
Respondent. Petitioner is sufficiently in custabdyough the South Carolina detainer to fulfill

the “in custody” requirement of ¢hhabeas corpus statutes. 8eme v. State of Virginia419




F.2d 1369, 1372 (4th Cir. 1970) (noting that whereisoper is serving a criminal sentence in
one state but is subject to a detainer by laostate based on a consecutive sentence, the
prisoner is sufficiently “in custodyin both states for the purpose of habeas corpus actions).
Lastly, Petitioner’s claim is pperly classified as an actigursuant to 28 U.S.C. § 2254, not 42
U.S.C. §1983 or 28 U.S.C. § 2241, because Petitisrdrallenging a detainer placed on him by
the State of South Carolina fors underlying South Carolinaovictions. The proper avenue
for such a challenge is a petititor habeas corpus pursuant to § 2254.

The court is charged with s&ning Petitioner's action to detene if “it plainly appears
from the petition and any attachedhibits that the petitioner isot entitled to relief in the
district court.” SeeRule 4 of Rules Governing Section Z226ases in the United States District

Courts. _SealsoHill v. Braxton, 277 F.3d 701 (4th Cir. 2002)n@logizing Rule 4 to 28 U.S.C.

8 1915(e)(2)(b), which providder summary dismissal oh forma pauperis prisoner suits if the
action is frivolous, fails to ate a claim upon which relief can lgeanted, or seeks monetary
relief against a defendant whaoimismune from such relief).

The court finds that pursuant to Rule 4Rifles governing Section 2254 Cases in the
United States District Courts, Petitioner is not é&adito habeas corpuslief on the basis he has
asserted. The suggestion that Petitioner iglemtto avoid the imposition of a detainer for
crimes he was convicted of in the StateSafuth Carolina because of his membership as a

“Moorish-American” is meritlesS. SeeUnited States v. Jame828 F.3d 953, 954 (7th Cir.

2003) (“Laws of the United States applyath persons within its borders”); sedsoAllah El v.

Dist. Att'y for Bronx County No. 09-8746, 2009 WL 3756331, *dt (S.D.N.Y. Nov. 4, 2009)

(“Petitioner's purported status as a Moorish-Aamicitizen does not enable him to violate state

! Petitioner appears to be incorrectly referencing a Soathlina state law passed in 1790 pursuant to which Moors
were grantedhe right to be tried for crimes under the same laws as United States citizens and not under the laws
governing slaves.



and federal laws without consequence”); aéso Hill v. South CarolinaNo. 8:11-776-TMC,

2012 WL 80944, at *3 (D.S.C. 201#)nding that Rule 4 of the Rules Governing Section 2254
Cases in the United States District Courts provides a basis for the district court to subject
Petitioner's habeas action to summary dismisgdlere Petitioner alleges that he should be
released from custody due to Meorish-American birthright).
Conclusion

The court declines to adopt the Repartl &Recommendation of thdagistrate Judge.
The Clerk of Court is ordered to terminate Butch Jackson as Respondent and add the State of
South Carolina as Respondent. Petitioner'soads hereby DISMISSED with prejudice and
without requiring the Respondetat file an answer.

CERTIFICATE OF APPEALABILITY

Rule 11(a) of the Rules Governing Sent2254 Cases, as effective December 1, 2009,
provides that the district court iuissue or deny a certificate of appealability when it enters a
final order adverse to the apmint. A certificate of appealdiby will not issue absent “a
substantial showing of the denifl a constitutional right.” 28.S.C. § 2253(c)(2). A prisoner
satisfies this standard by demonstrating teasonable jurists would find that any assessment of
the constitutional claims by the district coistdebatable or wrong and that any dispositive

procedural ruling by the district courtlikewise debatable. Miller-El v. Cockreb37 U.S. 322,

336-38 (2003); Rose v. Le@52 F.3d 676, 683-84 (4th Cir. 2001). The court concludes that

Petitioner has not made the requisite showinccordingly, the court DENIES a certificate of

appealability.



IT ISSO ORDERED.

s/ Margaret B. Seymour
Margaret B. Seymour
ChiefUnited StateDistrict Judge

May 7, 2012
Columbia, South Carolina



